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California could be sufficient for that plaintiff to assert a UCL claim, even against non-resident 

defendants for conduct that occurred outside of California.  Nypl II, 2017 WL 3309759, at *7-8.  

As an initial matter, no due process argument was raised in the Nypl briefing; nor did this Court 

indicate that it was addressing the due process doctrine.  Moreover, the nature of the Nypl 

allegations is distinct in critical respects from the ones here.  In Nypl, plaintiffs are individual 

retail “end user” customers, who allege that they suffered injury while exchanging foreign 

currency at retail branches of defendant banks.  It may be reasonable to assume that plaintiffs 

would visit retail branches convenient to their place of residency, making the state of residency 

coincident with the state where defendants allegedly caused the Nypl plaintiffs’ asserted injuries.  

Here, by contrast, plaintiffs do not allege that they transacted, much less suffered injury, at any 

physical branch locations.  Nor do they allege that the FX retail intermediaries with whom they 

transacted even have physical locations in the relevant states.  And, because plaintiffs are indirect 

purchasers, they cannot allege that defendants chose to do business in the plaintiffs’ home states, 

highlighting the dubious nature of their attempt to subject defendants to state laws with which 

they have no connection other than the residency of alleged indirect purchasers.   

Accordingly, plaintiffs failed to allege that any of these state claims may be applied to 

defendants without violating due process and those claims should be dismissed.   

B. Plaintiffs’ North Carolina Antitrust Claim Fails Because The Alleged 

Misconduct Falls Within The Regulatory Scheme Exception  

Plaintiffs’ antitrust claim pursuant to the North Carolina Unfair and Deceptive Trade 

Practices Act (“NCUDTPA”) should be dismissed because it is precluded by the regulatory 

scheme exception, which precludes NCUDTPA claims when applying the statute “would create 

unnecessary and overlapping supervision, enforcement, and liability” in the face of existing state 

or federal laws and regulatory schemes.  North Carolina ex rel. Cooper v. Ridgeway Brands 
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Mfg., LLC, 646 S.E.2d 790, 798 (N.C. App. 2007), aff’d in part, rev’d in part, 362 N.C. 431 

(2008).  When such overlap exists, the North Carolina “Supreme Court has given a very narrow 

interpretation to [the NCUDTPA],” Ward v. Zabady, 354 S.E.2d 369, 373 (N.C. App. 1987), 

largely to avoid “overlapping supervision and enforcement” by regulatory or enforcement 

agencies.  Skinner v. E. F. Hutton & Co., 333 S.E.2d 236, 241 (N.C. 1985); see also Lindner v. 

Durham Hosiery Mills, Inc., 761 F.2d 162, 166, 168 (4th Cir. 1985) (“the presence of other 

federal or state statutory schemes may limit the scope of [the NCUDTPA]”); Bache Halsey 

Stuart, Inc. v. Hunsucker, 248 S.E.2d 567, 570 (N.C. Ct. App. 1978) (concluding commodities 

transactions are outside the scope of section 75-1.1 because of the “pervasive” federal scheme 

for regulating them already in place); HAJMM Co. v. House of Raeford Farms, Inc., 403 S.E.2d 

483, 493-94 (N.C. 1991) (revolving fund certificates are beyond the scope of the NCUDTPA). 

This exception applies here as well.  Defendants have found no North Carolina authority 

for extending the NCUDTPA to alleged conduct over which numerous regulators in the United 

States and abroad, including the Office of the Comptroller of the Currency (“OCC”) and the 

Federal Reserve Board of Governors, have asserted jurisdiction, conducted exhaustive 

investigations, and imposed more than $11 billion in fines and settlements based upon various 

federal and foreign laws and regulatory schemes.  (CAC ¶¶ 4, 151-75.)  This Court should 

decline to be the first to do so.  Accordingly, plaintiffs’ NCUDTPA claim should be dismissed. 

C. Plaintiffs’ Florida And Illinois Claims Fail Because Both States’ Statutes 

Exempt Regulated Banks  

The statutes governing plaintiffs’ Florida and Illinois claims do not apply to federally 

regulated banks.  See Wilson v. EverBank, N.A., 77 F. Supp. 3d 1202, 1221 (S.D. Fla. 2015) (“By 

its express terms, FDUTPA ‘does not apply to . . . [b]anks or savings and loan associations 

regulated by federal agencies’”) (quoting Fla. Stat. § 501.212(4)(c)); In re Benkovitch v. Bank of 
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(N.D. Cal. 2014) (dismissing indirect purchasers’ Section 11 claims with prejudice).  

Accordingly, plaintiffs’ MCPA claim should be dismissed. 

F. Plaintiffs’ Illinois Antitrust Act Claims Cannot Proceed As A Class Action 

Plaintiffs’ Illinois claims should also be dismissed because the Illinois Antitrust Act 

prohibits class actions by indirect purchasers.  740 Ill. Comp. Stat. Ann. § 10/7(2) (except for the 

state attorney general, “no person shall be authorized to maintain a class action in any court . . . 

for indirect purchasers asserting claims under th[e] [IAA]”); Gaebler v. N.M. Potash Corp., 676 

N.E.2d 228, 230 (Ill. App. 1996) (affirming dismissal for this reason).  This bar applies in federal 

court.  In re Digital Music Antitrust Litig. 812 F. Supp. 2d 390, 415-16 (S.D.N.Y. 2011) 

(dismissing Illinois antitrust claim); In re Opana ER Antitrust Litig., 162 F. Supp. 3d 704, 723 

(N.D. Ill. 2016) (dismissing Illinois claim with prejudice, noting “[t]he Illinois restrictions on 

indirect purchaser actions are intertwined with Illinois substantive rights and remedies.”).
20

 

G. Plaintiffs’ North Carolina Antitrust And California And Massachusetts 

Consumer Protection Claims Should Be Dismissed Because The Complaint 

Fails To Allege A Substantial Effect On Intrastate Commerce Or A Relation 

To The State 

Plaintiffs’ North Carolina antitrust (NCUDTPA) and California consumer protection 

(UCL) claims should be dismissed because these statutes require plaintiffs to plausibly allege 

that defendants’ conduct had a “substantial effect on in-state business.”  See Dixie Yarns, Inc., 

1994 WL 910955, at *2 (dismissing NCUDTPA claim for this reason); The “In” Porters, S.A., 

                                                
20  While federal courts are not unanimous on this point, a majority agrees with Judge Preska’s Digital Music 

decision and bars Illinois indirect purchaser class actions.  See, e.g., Teikoku, 74 F. Supp. 3d at 1083-84 

(dismissing Illinois antitrust claims with prejudice); In re Auto. Parts Antitrust Litig., No. 12-md-02311, 2014 

WL 2993753, at *17 (E.D. Mich. July 3, 2014) (dismissing Illinois antitrust claim); In re Nexium 

(Esomeprazole) Antitrust Litig., 968 F. Supp. 2d 367, 408-09 (D. Mass. 2013) (same); In re Magnesium Oxide 

Antitrust Litig., No. 10-5943, 2011 WL 5008090, at *8 n.9 (D.N.J. Oct. 11, 2011) (same); In re Wellbutrin XL 

Antitrust Litig., 756 F. Supp. 2d 670, 676-77 (E.D. Pa. 2010) (denying motion to amend complaint to include 

Illinois antitrust claims).  But see In re Propranolol Antitrust Litig., No. 16-cv-09901, 2017 WL 1287515, at 

*12 (S.D.N.Y. Apr. 6, 2017) (minority view). 

Case 1:17-cv-03139-LGS   Document 104   Filed 08/11/17   Page 41 of 52



 

31 

 

663 F. Supp. at 502-03 (dismissing claim, explaining that “[a]pplication of the [NCUDTPA] in 

cases having only an incidental local effect not only would be contrary to the Fourth Circuit’s 

interpretation of the Act, but also would render the Act constitutionally suspect” ); Meridian 

Project Sys. Inc. v. Hardin Constr. Co., 404 F. Supp. 2d 1214, 1225 (E.D. Cal. 2005) (dismissing 

UCL claim because plaintiff alleged “no specific intrastate misconduct”).   

Here, plaintiffs fail to plead any non-conclusory allegations that defendants’ purported 

conspiracy had a substantial effect on intrastate commerce in these states.  They do not even 

plead that they transacted with their intermediaries in these states.  Instead, plaintiffs repeat the 

conclusory incantation that defendants conspired “for purposes of . . . artificially manipulating 

the prices of FX Instruments, including FX Instruments sold in California and to California 

residents,” and that as a result of defendants’ conduct, “prices for FX Instruments have been 

fixed . . . in the State of California and throughout the United States.”  (CAC ¶ 233; id. ¶¶ 241, 

245 (alleging the same for Massachusetts and North Carolina).)  This incantation is not enough.   

Similarly, the MCPA permits relief “only for unfair or deceptive actions that primarily 

and substantially occur within the Commonwealth of Massachusetts.”  Kenda Corp., Inc. v. Pot 

O’Gold Money Leagues, Inc., 329 F.3d 216, 234 (1st Cir. 2003).  Because plaintiffs have not 

alleged that defendants’ conduct occurred “primarily and substantially” within Massachusetts, 

their MCPA claim should be dismissed.  Id. at 234-36 (concluding that MCPA claim failed 

because although defendants made certain misrepresentations in Massachusetts, the “center of 

gravity” of the allegedly unfair or deceptive conduct occurred primarily outside of 

Massachusetts); ADA Solutions, Inc. v. Meadors, 98 F. Supp. 3d 240, 266-67 (D. Mass. 2015) 

(dismissing MCPA claim because “the only connection to Massachusetts is that it is where the 

aggrieved party [] is based and where it may have suffered harm”). 
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