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of contracts." Owens v. Pepsi Cola Bottling Co.. 330 N.C. 666, 
680, 412 S.E.2d 636, 644 (1992). 

In the Complaint, Plaintiff alleges that: 

"24. Plaintiff is an established medical practice that has operated over a number of 
years with many patients and families that are treated and have been treated by Plaintiff for 
ongoing medical issues. These are loyal patients of Plaintiff. 

25. That Defendants Cheryl Lindley and Jeff Kimball conspired to access, and did 
access, confidential patient information and use it to solicit these patients to Defendant 
Preferred Primary Care, PLLC. 

26. That this conduct on the part of the Defendants amounts to a malicious 
interference with contract between Plaintiff and its patients and interference with prospective 
business relations between Plaintiff and it's patients. 

27. That upon information and belief, Defendants have solicited and obtained at 
least 100 patients from the Plaintiff by means of direct solicitation. 

28. That the Defendants did this because plaintiff refused to allow Defendants to 
conduct their allergy testing business within the medical practice." 

Rule 8 of the North Carolina Rules of Civil Procedure contemplate Notice Pleading. 
"A Complaint must provide the substantive elements of a valid claim under some legal theory 
in order to avert a dismissal." "A complaint should not be dismissed unless it discloses on its 
face some insurmountable bar to recovery, or unless it appears beyond doubt that plaintiff can 
prove no set of facts in support of his claim that would entitle him to relief," See Stanback v. 
Stanback,.297 N.C. 181, 254 S.E. 2d 611 (1979) and Ladd v. Estate of Kellenberger,314 
N.C. 477, 34 S.E. 2d 751 (1985). 

In deciding a Rule 12(b)(6) motion, the Court must treat 
the well-pleaded allegations of the counterclaims as true and 
view the facts and permissible inferences "in the light most 
favorable to" the non-moving party. Ford v. Peaches Entm't 
Corp.. 83 N.C. App: 155, 156, 349 S.E.2d 82. 83 (1986); see 
also Sutton v. Duke., 277 N.C. 94.98. 176 S.E.2d 161, 163 
(1970). "[The court is not required to accept as true any 
conclusions of law or unwarranted deductions of fact." Oberlin 
Capital, L.P. v. Slavin, 147 N.C. App. 52, 56. 554 S.E.2d 840, 
844 (2001). The motion should be granted only (1) when the 
defendant's pleading on its face reveals that no law supports the 
claim; (2) when the pleading on its face reveals the absence of 
fact sufficient to make a good claim; or (3) when some fact 
disclosed in the pleading necessarily defeats the 
claim. See Jackson v. firungardner, 318 N.C. 172, 175, 347 
S.E.2d 743. 745 (1986). Addison Whitney, LLC v. Cashion, 2017 
NCBC LEXIS 111, *7-8, 2017 NCBC 109 

In this case, Plaintiff is not required in its pleading to allege the names of the 
confidential patients that Defendants illegally accessed and solicited to their own business. 
This information can be provided through discovery and depositions. Plaintiff has put 
Defendants on notice that it claims that Defendants illegally stole patient data from Plaintiff 



and induced those patients to receive treatment at their new clinic and not to continue treating 
with Plaintiff. The facts to establish that this occurred will be provided through discovery. 
The motion to dismiss for failure to state a claim pursuant to rule 12(b)(6) should be denied. 

MISAPPROPRIATION OF TRADE NAME  
Defendants next argue that Plaintiff fails to state a claim regarding misappropriation o 

trade name. Plaintiff agrees that this claim only relates to Defendant Jeff Kimball's actions in 
setting up an email account to conduct all of Plaintiff's business communications and 
accounting, then denying Plaintiff access to the company email account 
(alamancefp@yahoo.com). 

Plaintiff alleges in its complaint that Defendant Jeff Kimball setup the email account 
for its employer (Plaintiff) using Plaintiff s trade name in the email title. Plaintiff also alleges 
that the email account contains valuable information on patients and billing, and that 
Defendant has used that (misappropriated) to his own benefit. Plaintiff hopes to gain access 
to this account and discover the extent of -violations of trade name through discovery. 
Plaintiff argues that alleging that Defendant Kimball setup an email account using the trade 
name of Plaintiff, then denying Plaintiff access to that account suffices to put defendant 
Kimball on notice of a legal claim for Misappropriation of Trade Name. 

BREACH OF DULTY OF LOYALTY  
Plaintiff does not wish to be heard on Defendants' motion as to this count. 

UNFAIR AND DECEPTIVE TRADE PRACTICES  
Defendants argue that they should be exempt from NCGS 75-1.1 because they are part 

of a learned profession. 

THE UNFAIR AND DECEPTIVE TRADE PRACTICES ACT COVERS 
CLAIMS ARISING OUT OF EMPLOYER-EMPLOYEE RELATIONS; 
therefore, where the plaintiff presented evidence that defendant deceptively 
used a position of confidence to solicit the plaintiffs customers and to compete 
with the plaintiff while still in his employment and that he concealed his 
behavior from the plaintiff; the plaintiff has demonstrated a genuine issue of 
material fact preventing summary judgment. Dalton v. camp. 138 N.C. App. 
201, 531 S.E.2d 258 (2000). - 

Hourly production workers made some attempt to establish the viability of 
their unfair trade practices claim, however, the employer argued convincingly 
to the contrary; under the North Carolina Unfair and Deceptive Trade Practices 
Act, G.S. 75-1.1, it was unlawful to engage in unfair methods of competition in 
or affecting commerce, and unfair or deceptive acts or practices in or affecting 
commerce, G.S. 75-1.1(a). Although the Unfair and Deceptive Trade Practices 
Act was intended to benefit consumers, its protections extend to businesses in 
appropriate situations, but the Unfair and Deceptive Trade Practices Act did 
not normally extend to run-of-the-mill employment disputes and when the 
Supreme Court of North Carolina has allowed Unfair and Deceptive Trade 
Practices Act claims in employer-employe disputes, it was in circumstances 
not present in the instant case: for example, claims brought by employers 
against employees who engaged in conduct falling squarely within the Unfair 
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and Deceptive Trade l'i-ao- iec,s Act's intended reach. Anderson v. Sara Lee 
Corp., 508 F.3d 181 (4th Cir. 2007). 

The learned treatise exception does apply when related to members of a learned 
profession who are being accused of being unfair or deceptive with a member of the 
consuming public (a patient or client). In this case, however, the complaint is not with 
professional services rendered (as in Gaunt, 139 N.C. App at 784, S.E. 2d 664), but that 
Defendant Lindley's conduct with respect to her employer amounts to unfair and deceptive 
trade practices by creating a business within Plaintiffs business, using a fake address to bill 
Medicaid, illegally obtaining patient data and soliciting their business from Plaintiff, and 
attempting to give kickbacks for allergy testing referrals amounts to unfair and deceptive trade 
practices. 

It could also be argued that a licensed Nurse Practitioner is not contemplated under the 
learned profession exception. Defendant Lindley still has to operate her facility under the 
direct supervision of a professional (licensed physician). 

FRAUD  
Defendants next argue that Plaintiff has not stated a claim for fraud in its complaint. 

Defendants in particular argue that the allegations of fraud are not specific enough to survive 
the scrutiny of notice pleading and Rule 9(b). Plaintiff has alleged the specific false 
statements that were made, the timing that those false statements were made, and the 
deceptive nature of those statements and its affect on patients. The specific details of the 
patients can be revealed in discovery to the Defendants and at trial of this matter. 

CONCLUSION  
In conclusion, the Court should deny Defendants' motion to dismiss Plaintiff's claims 

pursuant to Rule 12(b)(6). 

/71 
This the tfl  day of July, 2018. 
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Atto for Plaintiff 
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Tele ]one: (336) 221-8900 
Facsimile: (336)221-8995 
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This the day of , 2018. 

ulian; . Doby 
Attorii y for Plaintiff 

CERTIFICATE OF SERVICE 

This hereby certifies that the undersigned has served this Brief in Response to 
defendants' 12(b)(6) Motion upon all parties to this cause by filing said document with the 
NC Business Court which sends notice to: 

Kathryn F. Abernethy 
Attorney for Defendants 
141 Providence Road, Suite 210 
Chapel Hill, NC 27514 
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