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material fact. 
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Summary Judgment because NC.G.S. Chapter 75-1.1 does not apply to dispute 
between governmental entities and private citizens. 
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STATEMENT OF THE CASE 

This case was commenced by the filing of a complaint and issuance of 

summons on April 30, 2012 in Harnett County. An answer was filed by the 

Defendant on June 27, 2012. All parties were properly served and the parties 

acknowledge that the trial court had personal and subject matter jurisdiction. 

Plaintiff brought its motion for partial summary judgment on for heating 

before the Honorable Douglas B. Sasser at the May 9, 2014 session in Harnett 

County Superior Court. Judge Sasser's order granting Plaintiff's Motion for 

Partial Summary Judgment was signed by Judge Sasser on May 16, 2014 and filed 

with the Clerk of Superior Court on May 21, 2014. Defendant filed its Notice of 

Appeal on June 12, 2014. The Record on Appeal was filed on August 22, 2014. 

On March 3, 2015 the North Carolina Court of Appeals issued an opinion 

dismissing that appeal as interlocutory because all of the claims for relief has not 

ben resolved in the Partial Summary Judgment On June 6, 2016 the Plaintiff-

Appellee took a Dismissal with Leave as to the remaining claims for Relief. On 

June 30, 2016 the Defendant-Appellant gave Notice of Appeal o the North 

Carolina Court of Appeals. On August 1, 2016 the North Carolina Court of 

Appeals was served with the record on appeal. 

STATEMENT OF THE CASE  

This case was commenced by the filing of a complaint and issuance of 

summons on April 30, 2012 in Harnett County. An answer was filed by the 

Defendant on June 27, 2012. All parties were properly served and the parties 

acknowledge that the trial court had personal and subject matter jurisdiction. 

Plaintiff brought its motion for partial summary 
	t on for hearing 

before the Honorable Douglas B. Sasser at the May 9, 2014 session in Harnett 

County Superior Court. Judge Sasser's order granting Plaintiff's Motion for 

Partial Summary Judgment was signed by Judge Sasser on May 16, 2014 and filed 

with the Clerk of Superior Court on May 21, 2014. Defendant filed its Notice of 

Appeal on June 12,2014. The Record on Appeal was filed on August 22,2014. 

On March 3, 2015 the North Carolina Court of Appeals issued an opinion 

dismissing that appeal as interlocutory because all of the claims for relief has not 

ben resolved in the Partial Summary Judgment On June 6, 2016 the Plaintiff-

Appellee took a Dismissal with Leave as to the remaining claims for Relief. On 

June 30, 2016 the Defendant-Appellant gave Notice of Appeal o the North 

Carolina Court of Appeals. On August 	2016 the North Carolina Court of 

Appeals was served with the record on appeal. 
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STATEMENT OF THE ORQUNDS FOR APPELLATE REVIEW  

Judge Sasser's 21 May 2014 order granting plaintiff's motion for partial 

summary judgment is now potentially a final judgment directly appealable to this 

Court pursuant to N.C.G.S §7A-27(bX1). Judge Sasser's order determined that 

Plaintiff's motion partial summary judgment should be granted as to its claims for 

Fraud and Unfair and Deceptive Trade Practices and as to damages including trible 

damages. Those claims are the only claims for relief remaining after the 

Defendant-Appellee's Voluntary Dismissal. 

STATEMENT OF THE FATS  

Rogers was employed as a right-of-way agent for the Harnett County 

Department of Public Utilities from 2006 until January of 2011. Affidavit of 

Steven Glenn McFadden, ¶ 3; Deposition of Randy D. Rogers, Vol. Ii, p. 112-13. 

In this position, his job responsibilities included acquiring easements for water and 

sewer lines to be constructed across landowners' real property in Harnett County 

for various Harnett County Department of Public Utilities construction projects, 

including, but not limited to, the South Central sewer line project ("South 

Central"), South Harnett waste water treatment plant expansion project ("South 

Harnett WWTP") and the Cameron Hilts water line project ("Cameron Hills"). 

STATEMENT OF THE ORQUNDS FOR APPELLATE REVIEW 

Judge Sassefs 21 May 2014 order granting plaintiff's motion for partial 

summary judgment is now potentially a final judgment directly appealable to this 

Court pursuant to N.C.G.S §7A-27(hX1). Judge Sasser's order determined that 

Plaintiff's motion partial summary judgment should be granted as to its claims for 

Fraud and Unfair and Deceptive Trade Practices and as to damages including trible 

damages. Those claims are the only claims for relief remaining after the 

Defendan -Appellee's Voluntary Dismissal. 

STATEMENT OF THE FATS  

Rogers was employed as a right-of-way agent for the Harnett County 

Department of Public Utilities from 2006 until January of 2011. Affidavit of 

Steven GI 
	

McFadden, ¶ 3; Deposition of Randy D. Rogers, Vol. II, p. 112-13. 

In this position, his job responsibilities included acquiring easements for water and 

sewer lines to he constructed across landowners' real property in Harnett County 

for various Harnett County Department of Public Utilities constriction projects, 

including, but not limited to, the South Central sewer line project ("South 

Central"), South Harnett waste water treatment plant expansion project ("S th 

WWTP") and the Cameron Hilts water line project ("CameronHills"). 
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Affidavit of Steven Glenn McFadden, ¶ 3; Deposition of Randy D. Rogers, Vol. II, 

p. 155.. Marziano .& McGougan PA ("M&M) was the project engineer for HCDPU 

for each of these projects. Rogers' immediate supervisor was Glenn McFadden 

and the Director of HCPDU was Steve Ward. 

Thmughout 2010 and early 2011 Harnett County was involved in various 

projects including the South Central and Cameron Hills projects on which Rogers 

worked. 

During this thneframe, the North Carolina Department of Environment and 

Natural Resources ("DE'NR") had under consideration a Waste Water Treatment 

Project in South Harnett County. The South. Central, Cameron Hills and South 

Harnett WWTP projects were approved and permits issued by the appropriate 

governmental agencies. After Rogers' termination, issues concerning Rogers' 

performance of his duties were raised by Harnett County. Rogers has consistently 

denied any wrongdoing. 

ARGUMENT 

The Appellee Harnett County contends as a basis for its Motion for Partial 

Summary Judgment that there is no genuine issue of material fact that Appellee 

Rogers made fraudulent misrepresentations and that as a matter of law these 

Affidavit of Steven Glenn McFadden 	Deposition of Randy D. Rogers, Vol. II, 

p. 155. Marziano & McGougan PA ("M&M) was the project engineer for HCDPU 

for each of these projects. Rogers' immediate supervisor was Glenn McFadden 

and the Director of HCPDU was Steve Ward. 

Thmughout 2010 and early 2011 Harnett County was involved in various 

projects including the South Central and Cameron Hills projects on which Rogers 

worked. 

During this thneframe, the North Carolina Department of Environment and 

Natural Resources ("DE'NR") had under consideration a Waste Water Treatment 

Project in South Harnett County. The South Central, Cameron Hills and South 

Harnett WWTP projects were approved and permits issued by the appropriate 

governmental agencies. After Rogers' termination, issues concerning Rogers' 

performance of his duties were raised by Harnett County. Rogers has consistently 

denied any wrongdoing. 

ARGUMENT 

The Appellee Harnett County contends as a basis for its Motion for Partial 

Summary Judgment that there is no genuine issue of material fact that Appellee 

Rogers made fraudulent misrepresentations and that as a matter of law these 



fraudulent misrepresentations proximately caused the specific damages awarded in 

the Order allowing the Motion for Partial Summary Judgment. 

In Myers & Chapman Inc, v. Thomas G. Evans Inc., 323 N.C. 559, 374 

S_F,2d 385(1988) the Court set out the elements of fraud. 

"To make out an actionable case of fraud plaintiff must show (a) that the 
defendant made a representation relating to some material past or existing fact; (b) 
that the representation was false; (c) that when he made it defendant knew it was 
false or made it recklessly without any knowledge of its truth and as a positive 
assertion; (d) that the defendant made the representation with the intention that it 
should be acted on by the plain tiff;(e) that the plaintiff relied upon the 
representation and acted upon it; (f) that the plaintiff suffered injury." (emphasis 
added) 

In re Blond°, 180 F3d 126 (C.A.4 1999) quotes the Restatement of Torts 

(Second) § 525 (1976); 

"The Restatement defines the tort of fraudulent misrepresentation as: 

One who fraudulently makes a misrepresentation of fact, opinion, intention or 
law for the purpose of inducing another to act or to refrain from action in reliance 
upon it, is subject to liability to the other  in deceit for pecuniary loss caused to 
him by the others justifiable reliance upon the misrepresentation. 

Restakmeni aec of.Thr,,Wr . Thus, a plaintiff must prove four 
elements: (1) a fraudulent misrepresentation; (2) that induces another to act or 
refrain from acting; (3) causing harm to the plaintiff; and (4) the plaintiffs 
justifiable reliance on the misrepresentation...." 

fraudulent misrepresentations proximately caused the specific damages awarded in 

the Order allowing the Motion for Partial Summary Judgment. 
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added) 

In re Blond°, 180 F3d 126 (CA.4 1999) quotes the Restatement of Torts 

(Second) § 525(1976); 

"The Restatement defines the tort of fraudulent misrepresentation 

One who fraudulently makes a misrepresentation of fact, opinion, intention or 
law for the purpose of inducing another to act or to refrain from action in reliance 
upon it, is subject to liability to the other  in deceit for pecuniary loss caused to 
him by the others justifiable reliance upon the misrepresentation. 

takmeni ISeconeft. ofl:tr„Wr . Thus, a plaintiff must prove four 
elements: (1) a fraudulent misrepresentation; (2) that induces another to act or 
refrain from acting; (3) causing harm to the plaintiff; and (4) the plaintiffs 
justifiable reliance on the misrepresentation...."  
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The Appellee Harnett County set out specifically approximately fifteen 

contentions of fraud (Rp 86-87) which it asserts justifies granting its Motion for 

Partial Summary Judgment. Appellant will endeavor to address each of these and 

show this Court why all of the contentions involve genuine issues of fact as to 

either the factual component of the contention of fraud or the materiality of the 

factual component. Additionally, the Defendant Appellant strongly contends that 

the damages issue related to all individual allegations of fraud are replete with 

factual issues that are both genuine and material. 

(a) Intentionally  failing to acquire ea.wollpnlbgiouthern Central project 

lyhileregaAingtnalennMeEkdenAhat e -cAasyt)rid; to acquire 

easements. (Rp 86) 

The failure to acquire easements is not fraud. A government employee who 

does not do his job to the satisfaction of his employer whatever that employees 

motivation has not committed fraud. The employee may be subject to discipline or 

discharge but this failure is not fraud. A statement by an employee that he is 

working diligently is so subjective that it cannot provide the basis for a fraud claim 

The employer is in an excellent position to independently evaluate the claim. Most 

employees think they are employee's representation working diligently whether 

The Appellee Harnett County set out specifically approximately fifteen 

contentions of fraud (Rp 86-87) which it asserts justifies granting its Motion for 

Partial Stnnmary Judgment. Appellant will endeavor to address each of these and 

show this Court why all of the contentions involve genuine issues of fact as to 

either the factual component of the contention of fraud or the materiality of the 

factual component. Additionally, the Defendant Appellant strongly contends that 

the damages issue related to all individual allegations of fraud are replete with 

factual issues that are both genuine and material. 

(a) Intentionally  failing to acquire ea.w_oliQn_tbglq_uthern Central project 

hat 	 tl to acquire 

easements. (Rp 86) 

The failure to acquire easements is not fraud. A government employee who 

does not do his job to the satisfaction of his employer whatever that employees 

motivation has not committed fraud. The employee may be subject to discipline or 

discharge but this failure is not fraud. A statement by an employee that he is 

working diligently is so subjective that it cannot provide the basis for a fraud claim 

The employer is in an excellent position to independently evaluate the claim. Most 

employees think they are employee's representation working diligently whether 



that is true or not. Therefore, the reasonableness of reliance is a jury question. 

Finally the basis for any damages must be the statement that he is working 

"diligently" not the failure to work itself. There is no evidence that Harnett did or 

did not do anything specific in response to that statement that damaged the 

Plainti 

(b) Representing to Harnett County and M&M that he had sent the initial  

notice letters to aoperty owners on the South Central project, such as Tee Glanslek 

and DehbieStyrd, while knowing this was false. (Rp 86) 

The Appellant in his affidavit factually challenged the contention that he did 

not send the notices. The Appellee contention is without specific evidence or 

documentation. If Appellant specifically says he did an act and Appellee 

specifically says he did not do the act there is a factual dispute. Therefore, this 

contention involves a genuine issue of fact. Additionally, Harneu County could 

have easily checked the status of the Notice. 

(Rp39l)  

(C)Meeting Tee Gljander and Debbie Byrd to assist them in opposition to the 

South Central project while lying to C,unty employs, such as Glenn McFadden  

arislApagadagtacipmegarding the meetings. (Rp 86) 

that is true or not. Therefore, he reasonableness of reliance is a jury question. 

Finally the basis for any damages must be the statement that he is working 

"diligently not the failure to work itself. There is no evidence that Harnett did or 

did not do anything specific in response to that statement that damaged he 

Plainti fi 

(b) Representing to Harnett County 	Ivi&M that he had sent the initial  

notice letters to =pert( owners on the South Central project, such as Tee Glandek 

and DehbitItyrd. while knowing this was false. (Rp 86) 

The Appellant in his affidavit factually challenged the contention that he did 

not send the notices. The Appellee contention is without specific. evidence or 

documentation. If Appellant specifically says he did an act and Appellee 

specifically says he did not do the act there is a factual dispute. Therefore, this 

contention involves a genuine issue of fact. Additionally, Harneu County could 

have easily checked the status of the Notice. 

(Rp3 9 1 ) 

Meeting Tee Gander and Debbie Byrd to assist them in opposition to the 

, outh Central project while lying to County employects, such as Glenn McFadden 

rtgarding the meetings. (Rp 86) 
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There is no evidence of what was discussed during such meetings. There is 

no evidence of the extent to which anything said or done by the Plaintiff informed 

or assisted Tee Glander or Debbie Byrd in anything that they did. • Therefore, the 

materiality of any representation concerning any meeting is at least a jury question. 

Additionally, the meeting and any encouragement is not fraud. Only the denial of 

the meetings could be fraud and a determination of the damages for that denial 

alone has not been sufficiently definitively established to eliminate any genuine 

issue of fact as to the damages. 

(d) Representing to M&M and multiple County employees., such as Glenn 

McFadden, Steve Ward, Amandat_Bagen et Smith., that the  

South Central cnnstruction _plans did not match the plats and showed line running 

thro gh houses and other  structures, when these issues were fabricated in an 

attempt to delay the project. (Rp 86) 

Appellant in his affidavit specifically asserts that at least eight construction 

plans did not match plats and showed lines running through houses and other 

structures. (Rp 391) The records and documentary evidence establish no specific 

challenging Appellants affidavit. Consequently, there is a genuine issue of fact 

assuming the materiality of the fact in question. 

There is no evidence of what was discussed during such meetings. There is 

no evidence of the extent to which anything said or done by the Plaintiff informed 

or assisted Tee G ander or Debbie Byrd in anything that they did. • Therefore, the 

materiality of any representation concerning any meeting is at least a jury question. 

Additionally, the meeting and any encouragement is not fraud. Only the denial of 

he meetings could be fraud and a determination of the damages for that denial 

alone has not been sufficiently definitively established to eliminate any genuine 

issue of fact as to the damages. 

(d) 	Reresenting to M&M and multiple county employees., such as Glenn 

McFadden, Steve Ward,man 	r. Jennifer Sasser andjaet Smith., that the  

South Central construction _plans did not match the plats and showed line running 

thro gh houses and other  structures, when these issues were fabricated in an 

attempt to delay . the project. (Rp 86) 

Appellant in his affidavit specifically asserts that at least eight construction 

plans did not match plats and showed lines running through houses and other 

structures. (Rp 391) The records and documentary evidence establish no specific 

challenging Appellants affidavit. Consequently, there is a genuine issue of fact 

assuming the materiality of the fact in question. 
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(e) Telling balf-truths to County employees, such as Glenn McFadden and 

Jennifer Slusser reganding misplacing plats and other  documents related to the  

South. Central project. (Rp 86) 

Half truths is a characterization of statements far too nebulous to make the 

fraudulent nature of such representations anything but a jury question. There is 

definitively a genuine issue of fact. 

(t) Providing tlsified spreadsheet documents to Glenn McFadden related to 

easements for the South Central project to throw him oil his trail. (Rp 86) 

Appellants affidavit asserts that the spreadsheet was accurate and that on the 

date of the meeting another accurate and more detailed spreadsheet was provided. 

(Rp 391). A genuine issue of fact is raised by the affidavit and the Appellee has 

presented no evidence or documents to establish the materiality of the 

misrepresentation or any damage caused by the alleged misrepresentation. 

Specifically, as the issue of damages Appellee has made no showing that anything 

about the issue of the spread sheet has any effect at all. 

(g) Lying to Glenn McFadden regarding the status and effectiveness of 

Greenhorne & °Mare on the South Central project (Rp 86) 

(e) Telling half-truths to County employees, such as Glenn McFadden and 

Jennifer Slusser reganding misplacing plats and other  documents related to the  

South Central project. (Rp 86) 

Half truths is a characterization of statements far too nebulous to make the 

fraudulent nature of such representations anything but a jury question. There is 

definitively a genuine issue of fact. 

(t) Providing tIsified spreadsheet documents to Glenn McFadden related tQ 

easements for the South Central pvject to throw him oilhis trail. (Rp 86) 

Appellants affidavit asserts that the spreadsheet was accurate and that on the 

date of the meeting another accurate and more detailed spreadsheet was provided. 

(Rp 391). A genuine issue of fact is raised by the affidavit and the Appellee has 

resented no evidence or documents to establish the materiality of the 

misrepresentation or any damage caused by the alleged misrepresentation. 

Specifically, as he issue of damages Appellee has made no showing that anything 

about the issue of the spread sheet has any effect at all. 

(g) Lying in Glenn McFadden re,garding the status and effectiveness of 

Greenhorne & °Mare on the South Central project (Rp 86) 



U) 

It is contended Appellant Rogers represented that Greenhorne & °Mare was 

doing a good job. (Rp 107) The representation is a subjective expression of an 

opinion. Appellee must show that the subjective non-specific opinion was 

intentionally false. Additionally, Appellee must establish the reasonableness of its 

reliance. Since the number of right of ways obtained by the consulting firm was at 

all times objectively verifiable, the reasonableness of the reliance is a jury 

question. 

(h) Submitting allegations of fraud to. the USDA  and other agencies as 

Admiral David Glasgow-Farm with reckless indifferenee for the truth of the 

allegations. (Rp 86) 

Appellant in his affidavit contends that the allegations in question are 

accurate (Rp 391). Appellee has not established in the record any specific 

allegation that it has proven definitively to be false. Therefore, there is a. genuine 

issue of fact even assuming materiality. Most importantly submitting 

representations to a third person is not fraud. The representation must be made to 

the Plaintiff who must act upon it. 

(I) Submitting allegations of fraud to DENR and other agencies as Jritt 

Smith wit reckless_ indifference for the  truth of the allegations. (Rp 86) 

U) 

It is contended Appellant Rogers represented that Greenhonie & °Mare was 

doing a good iob. (Rp 107) The representation is a subjective expression of an 

opinion. Appellee must show that the subjective non-specific opinion was 

intentionally false. Additionally, Appellee must establish the reasonableness of its 

reliance. Since the number of right of ways obtained by the consulting firm was at 

all times objectively verifiable, the reasonableness or the reliance is a jury 

question. 

(h) Submittiruz allegations of fraud to. the USDA  and other agencies as 

Admiral David Glasgpw-Farragtit with reckless indifferenee for the truth of the 

allegations. (Rp 86) 

Appellant in his affidavit contends that the allegations in question are 

accurate (Rp 391). Appellee has not established in the record any specific 

allegation that it has proven definitively to be false. Therefore, there is a genuine 

issue of fact even assuming materiality Most importantly submitting 

representations to a third person is not fraud. The representation must be made to 

the Plaintiff who must act upon it. 

) Submitting allegations of fraud to DENR and other agencies as Jritt  

Smith wit reckless indifference for the  truth of the allegations. (Rp 86) 
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Appellant in his affidavit contends that the allegations in question are 

accurate (Rp 391). Appellee has not established in this record that any specific 

allegation has been proven definitively to be false. Therefore, there is a genuine 

issue of fact assuming materiality. But most importantly as in Myers v. Chapman, 

323 NC 339, 374 SE 2 383 (1988) makes clear the misrepresentation must be made 

to the Plaintiff-Appellee for the misrepresentation to be fraud. A representation to 

a third person is not fraud. It may constitute a different tort but it is not fraud. 

(j) Representing to Glenn IvicFa4den that he did not know anything about 

Britt Smith. (Rp 86) 

An examination of the e-mails of Britt Smith to DENR establishes that most 

of the communication of "Britt Smith" consist of the submission of documents 

which Appellee has not shown in this record to be false and the asking of 

numerous questions which does not constitute representations fraudulent or 

otherwise (Rp 319-339). Appellant asserts in his affidavit that any allegations 

were accurate and Appellee has no evidence or documentation in this record that a 

specific allegation was unequivocally false (Rp 391). Also, the materiality of this 

representation is in genuine issue and therefore, a jury question. Finally, 

representation to DENR are not fraud involving the Plaintiff, 

11 
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(k) Attempting to revoke the South Harnett WWTP permit and otherwise 

stogy the project while representing to t..County em toyees,such as Glens)  

tiff addenti that be was diligently attempting to acquire easements for the 

connector lines. (Rp 86) 

This representation is the same as previous similar statements and it is again 

the position of the Appellant that this subjective opinion as to the quality of his 

work does not constitute a fraudulent representation and there is a genuine issue of 

fact. 'The materiality of the representation is also a genuine issue. Whether any 

damages were proximately caused by the statement is also a genuine issue of fact. 

(1) Faiting.tq infest various County employee including GlennPvIcFadden„ 

Steve  Ward m_d Carol Muravama, that he  was taking documents, ine.luding the 

South Harnett WWTP environ.men01 gssessinent and DENR permit documents, 

from_their offices without their knowledge and providing them _to various outside 

agencies and individuals. (.Rp 86) 

Stealing and not telling anyone about it does not constitute fraud_ 

Otherwise, almost every larceny committed in this state would also constitute 

fraud. 

12 
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(1) Faiting.tq inform various County ernployee including Glenp_McFadden„ 

Steve  Ward m_d Carol Muravama. that he  was taking documents ingiuding the 
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(rn) Meeting with Keith and David Chatalier, Gary and Judy Young and  

Frank Cardona to assist them in opposition to the Cameron Hills zoject while 

lying to County employees, such as Glenn McFadden and  Amanda Bader.  

regarding the  meetings. (Rp 86) 

There is no specific evidence in the record as to what communication 

Appellant had with any of the named individuals. There is no evidence concerning 

how Appellants conduct informed or affected the actions of any of these 

individuals. Further, there is no evidence how of the specific acts of any of these 

individuals proximately caused any damage to Appellee. Therefore, the materiality. 

of any representation by Appellant is, at a minimum, a genuine issue of fact and 

therefore, a jury question. 

Most importantly the meeting and communications with third persons is not 

fraud. Any damages proximately caused by the denial of the meeting must be 

definitively established independent of damages caused by the meeting itself. 

(n) Asking Keith and David Chatalier to "Ore up" their neighbors against the 

project and to lie about how close a pond was to  the_nroposed Cameron Hills line 

while lying to County employees, such as Glenn McFaddcn and Amanda Bader,  

regarding the substance of any meeting with Chataliers (Rp86) 
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Appellants response to this assertion by Appellee is essentially the same as 

the response to "(m)". Again the materiality of any representations is a genuine 

issue of fact. 

(o) Filing multiple lawsuits against Harnett County with reckless  

indifference for  the truth of the allegations _Qontained thereinjncluding All a 

federal law§uit alleging the KOK' misrepresented infgrmation to the P$PA () a 

state superior court lawsuit alleging, that  1-!CDPU misrepresented informatiqD to the 

North Carolina Clean Water_tvlattagement Trust (3) a dpciamtoty judgment action 

alleging IL* 15arnett County has no authority to file this_l_a_l„vsuit (4) a district court 

action alleging that Harnett County wrongfully retainett the flash drive and (5) a 

superior u a ion filelt, n lanu 4 14 all in wrongfult rt. (Rp 

86) 

The filing of lawsuits as a matter of law cannot constitute fraud. Any relief 

available to a litigant is available from the Court in the context of the litigation 

process such as Rule 11 sanctions. 

In addition to Appellants contentions related to the allegations of fraud there 

are a number of serious evidentiary issues related to Appellees assertion that it is 

entitled to Partial Summary Judgment. 
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is 

First, Rogers' recordings were purportedly listened to by various Harnett 

County employees. Establishing the admissibility of recordings requires a 

substantial amount of foundation establishing how the recordings were obtained, 

their chain of custody, their authenticity and absence of any editing or 

modifications. Relying upon evidence with this number of admissibility challenges 

to help establish to absence of genuine issue of fact is seriously problematic. 

Second, Appellee Harnett County contends that the authorization for the 

South Central project and the South Harnett WWTP projects were delayed because 

of conduct by Appellant. The United States Department of Agriculture and the 

DENR were government agencies that gave approval to projects when they 

determined that such approval was appropriate under all the facts and 

circumstances. There is no affidavit or any other specific evidence in the record 

from employees or representatives from these agencies establishing why approvals 

were granted on one specific date rather than another. Therefore, the reason for the 

timing of USDA and DENR approval of projects has not been conclusively 

established by the only witnesses in a position to provide that information based 

upon their personal knowledge. This absence of this evidence raises a genuine 

issue of fact and a jury question. 
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Third, the Appellees Partial Summary Judgment Motion includes pervasive 

references to a report from Poyner and Spruill, a law firm hired by Appellee 

Harnett County. This report is unswarn hearsay offered for the truth of the matter 

asserted. As classic hearsay, nothing in the Poyner Spruill report is appropriate for 

consideration in determining whether Appellee has established the basis, as a 

matter of either fact or law, for Partial Summary Judgment. 

Finally, the Appellee Harnett County has not presented specific evidence or 

documentation connecting any specific act or alleged fraud to any specific damage 

to Appellee Harnett County. Yet, Appellee contends that damages in excess of 

$1.7 million dollars have been proven so definitively that there is no genuine issue 

of material fact as to the amount of damages. 

Unfair and Deceptive Trwle Practices 

The allegations of unfair and deceptive trade practices by Appellee are based 

upon their contentions of fraud. The Appellant has responded at length as to why 

the contentions of fraud are based upon representations purportedly made by 

Appellant Rogers that are either factually disputed by Rogers affidavit or whose 

materiality is in factual dispute. Additionally, Appellee Harnett County has not 

proven that any specific conduct or representation by Appellant Rogers 
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proximately caused any specific damages to Appellee Harnett County. If there are 

genuine issues of material fact such that Appellee is not entitled to judgment as a 

matter of law concerning the fraud allegations then Appellee Harnett County 

cannot be entitled to Partial Summary Judgment as to their allegation of unfair and 

deceptive trade practices which are inextricably tied to the definitive proof of such 

fraud. Frankly most of the potentially valid allegations of fraud are related to 

statements Appellate made to Apellee denying other activity. Virtually all of the 

damages were caused is at all from the denial activity rather than the 

misrepresented denial. The Appellee has absolutely not established with precision 

the amount of those damages. 

The Appellant also strenuously challenges the applicability of N.C.G.S. 

754.1 to disputes involving a governmental entity and one of its employees or any 

other private citizen. While Sara Lee Corp. v Carter, 351 N.C. 27, 519, S.E.2d 308 

(1999) does not definitively preclude the application of the statute to employer-

employee disputes, Dalton v. Camp, 353 N.C. 647, 548 S.E.2d 704 (2001) states 

that the statute does not apply to most employer-employee disputes and 

emphasizes the importance of the existence of a fiduciary relationship in $ara Lee.  
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The Appellant has found no case in which Chapter 75 has been applied in a 

case involving a governmental entity and certainly no case in which the 

governmental entity was a Plaintiff suing an individual citizen. This law was 

intended, to protect consumers against unfair and deceptive business practice& 

Giving the government this weapon in disputes with private citizens or entities 

especially individual private citizens is an exponential expansion of the power of 

government. Individuals filing tax returns, filling out required government 

documents, contracting with the government, applying for government benefits 

would face a dramatic increase in their civil exposure in their dealing with the 

government if the government decided to challeng the truthfulness or accuracy of 

their representations to the governmental entity. Given the power and resources of 

the government, a policy decision to grant to the government this dramatic 

additional weapon should certainly require a specific decision by the legislature 

rather than a judicial statutory interpretation. The Appellant respectfully asks for 

judicial restraint and deference to the legislative branch before expanding so 

significantly the reach and scope of Chapter 75 and the power of government. 
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In 

CONCLUSJON 

The Appellee-Plaintifrs case is complicated and factually complex. The 

proximate cause connection between individual alleged statements and specific 

elements of damages is murky at best Many statements' truthfulness are in 

specific dispute. The materiality of many alleged misrepresentations is also in 

genuine dispute. This case is simply not appropriate for Summary Judgment. The 

trial court's granting of summary judgment should be reversed and the case 

remanded for jury trial. 

Finally. Chapter 75 remedies as a matter of sound public policy should not 

be extended for the first time to the government in a dispute with an individual 

citizen. 

Respectfully submitted this 7th day of September 2016, 

Coy E. Brewer, Jr. 
Post Office Box 224 
Fayetteville, NC 28302 
NC Bar Number. 481 
Telephone: 910-339-4370 
Facsimile: 910-339-4375 
Email: coybreweV4Ilawyerbrewer.com  
Attorneys for Appellant,Randy Rogers 
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