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ISSUES PRESENTED 

I. Did the Trial Court err when it entered the Order granting the Motion for 

Summary Judgment of Defendants Cygnature Construction and 

Development, Inc., Christopher Wotell, and Gary Sovel on the basis of 

Judge Ginn’s Partial Summary Judgment Order and North Carolina 

General Statute 1-50(a)(5)? 

 

II. Did the Trial Court err when it entered the Order granting the Motion for 

Summary Judgment of Defendants Granite Hardwood, Inc. and The 

Hardwood Company? 
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III. Did the Trial Court err when it entered the Order granting the Motion for 

Summary Judgment of Defendant Windsor Window Company d/b/a 

Windsor Windows and Doors?   

 

STATEMENT OF THE CASE 

 Peter and Stacy Buffa (the “Buffas”) commenced this action on 10 March 

2014 asserting claims against Defendants Windsor Window Company d/b/a 

Windsor Windows and Doors (“Windsor”), Granite Hardwoods, Inc. and The 

Hardwood Company (collectively “Hardwood”), and Cygnature Construction and 

Development, Inc., Christopher Wotell, and Gary Sovel (collectively “Cygnature”) 

arising from extensive damage to their home caused by water intrusion through 

and around their windows. (R p 3). Windsor, the window manufacturer, 

Hardwood, the window seller, and Cygnature, the general contractor, filed a first 

round of motions for summary judgment on 26 August 2014, 3 October 2014, and 

8 October 2014, respectively. (R pp 72, 74, 76).  

The Honorable C. Philip Ginn, Watauga County Superior Court Judge, heard 

arguments on each motion and, on 3 November 2014, entered orders as follows: 

(1) Denying Windsor’s motion for summary judgment on the statute of repose 

(N.C. Gen. Stat. § 1-50(a)(5)); (2) Denying Hardwood’s motion for summary 

judgment on the statute of repose (N.C. Gen. Stat. § 1-50(a)(5)) and the “sealed 

container” defense (N.C. Gen. Stat. § 99B-2) (R pp 80-81); and (3) Making a 

limited ruling on Cygnature’s motion for summary judgment on the statute of 
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repose finding that the issuance of a Certificate of Occupancy on 16 August 2007 

conclusively established the date of substantial completion pursuant to N.C. Gen. 

Stat. § 1-50(a)(5), despite contradictory evidence, including an affidavit from Gary 

Sovel, indicating the Buffas’ home was not substantially complete until late March 

2008. (R pp 78-79). Judge Ginn withheld further ruling as to Cygnature’s motion 

pending additional discovery. (R pp 78-79).  

Cygnature renewed its motion for summary judgment on 27 May 2015. (R p 

85). On 4 June 2015, Hardwood filed a second motion for summary judgment. (R 

pp 86-87). In response, Plaintiffs moved to strike Hardwood’s identical arguments 

made in its first motion for summary judgment. (R pp 88-90).   

On 20 July 2015, The Honorable R. Gregory Horne, Watauga County 

Superior Court Judge, heard arguments on the three pending motions: Cygnature’s 

renewed motion for summary judgment, Hardwood’s second motion for summary 

judgment, and Plaintiffs’ motion to strike. (R pp 99, 101-104). 

On 22 September 2015, Judge Horne entered three separate orders granting 

each of the three motions:  Plaintiffs’ motion to strike (R pp 103-104), Cygnature’s 

renewed motion for summary judgment (R pp 99-100), and Hardwood’s motion 

for summary judgment (R pp 101-102), dismissing all claims against both 

Cygnature and Hardwood with prejudice.  
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On 31 August 2015, Windsor filed a second motion for summary judgment. 

(R pp 92-93). Judge Horne heard arguments on Windsor’s motion on 16 September 

2015. (R p 105). On 13 October 2015, Judge Horne entered an order granting 

Windsor’s motion and dismissing all claims against Windsor with prejudice. (R p 

105).  

The Buffas served their notice of appeal on 20 October 2015. (R p 106). A 

transcript of the hearing was ordered on 29 October 2015 and delivered 30 

November 2015. (T vol II p 150). The time to file the proposed record was 

extended through and including 18 January 2016 by the trial division. (R p 110). 

The proposed record was filed on 18 January 2016, defendants filed objections on 

8 February 2016, and the record was settled by stipulation on 29 February 2016. (R 

pp 562, 564). The record was filed in the Court of Appeals on 11 March 2016, and 

docketed on 23 March 2016 (R p 564).     

STATEMENT OF GROUNDS FOR APPELLATE REVIEW 

Upon disposal of Windsor, the last remaining party, on 13 October 2015, 

Judge Horne’s Orders of 22 September 2015 and 13 October 2015 were final 

judgments from the Watauga County Superior Court and appeal lies of right to the 

Court of Appeals pursuant to N.C. Gen. Stat. § 7A-27(b). Bailey v. Gooding, 301 

N.C. 205, 209, 270 S.E.2d 431, 433 (1980) (quoting Veazey v. Durham, 231 N.C. 

357, 361, 57 S.E.2d 377, 381 (1950) (“A final judgment is one which disposes of 
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the cause as to all the parties, leaving nothing to be judicially determined between 

them in the trial court.”)).    

STATEMENT OF THE FACTS 

I. Cygnature’s  Construction of the Buffa Home 

Cygnature agreed to build the Buffas a home in Beech Mountain, North 

Carolina, on 26 June 2006. (R p 112). Cygnature was owned and operated by Gary 

Sovel (“Sovel”) and Christopher Wotell (“Wotell”), both of whom acted as project 

managers on the Buffa home. (R pp 319-321, 337). As general contractor, 

Cyganture had the duty of “making sure that every process of the build was done 

correctly.” (R p 337). Sovel and Wotell claimed one of them was present at the 

Buffa home almost every day to ensure that the project was adequately supervised, 

especially during critical times like when the windows were installed. (R pp 322-

323). 

II. Installation and Post-Installation Work 

 During construction, Cygnature referred the Buffas to Hardwood in order to 

select windows for their home. (R p 273). In addition to providing 

recommendations, Hardwood’s employees visited the Buffa home to take 

measurements of the window spaces and calculate wind ratings and prepared 

technical drawings for the windows. (R pp 160, 273). The Buffas selected windows 

manufactured by Windsor based on the representation that the windows were 
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guaranteed to last for twenty years. (R pp 217-18). While the Buffas understood 

that Windsor’s windows came with a twenty year warranty, the Buffas were never 

shown or received a written warranty for the windows and they were never told of 

any limitations or exclusions included therein. (R pp 217-218). Had the Buffas 

been aware of exclusions and limitations in Windsor’s warranty, they would not 

have purchased Windsor windows. (R p 218). 

The Buffas did not buy the windows directly from Windsor. (R p 545). 

Instead, Cygnature placed an order with Hardwood, who then purchased the 

windows from Windsor and delivered the windows to Cygnature. (R pp 339, 113-

129, 135-148, 274). Cygnature received the windows in January and February of 

2007, and installed them in the Buffa home shortly thereafter. (R pp 147-148, 340).   

Cygnature took an active role in the installation of the Buffas’ windows. 

Cygnature hired a subcontractor to install the windows, who was supervised by 

both Wotell and a Cygnature employee. (R pp 337, 340). Cygnature supervised “all 

the weatherproofing, the flashing, tape, anything that needed to be done to the 

rough window opening before the window was nailed in.” (R p 338). After 

supervising the installation, Cygnature “did a visual on everything,” including 

weatherproofing. (R p 341).  

After the certificate of occupancy (“CO”) was issued on 16 August 2007, 

Cygnature continued to perform extensive work on the Buffa home. (R pp 134, 



- 7 - 
 

 
 

159). Between 16 August 2007 and 28 March 2008, Cygnature constructed the 

Buffas’ front porch, driveway, retaining wall, roofs for the front and rear porch, 

and the rear exterior staircase. (R pp 263-265). After the CO date, the Buffas did 

not live in the home because the ongoing construction was such that “you couldn’t 

even walk in the house.” (R p 263). Cygnature controlled access and kept the keys 

to the home throughout construction, which were not given to the Buffas until they 

moved in on 28 March 2008. (R pp 112, 213). Before 28 March 2008, the Buffas 

had never stayed in the home. (R pp 112, 262).     

III. Window Defects Discovered 

 The Buffas first discovered signs of moisture around their windows on 22 

November 2013. (R pp 270-271). The problem came to Mr. Buffa’s attention after 

he saw a white mushroom growing underneath one of the baseboards by the 

windows in the family room. (R p 270). The Buffas contacted their insurance 

company, who hired engineer Louis Hackney, P.E. (“Hackney”) to inspect the 

home. (R pp 161-64). Hackney inspected the home on 10 December 2013, and on 

16 December 2013 called Mr. Buffa to warn him that the home’s structure was no 

longer sound and that it presented a life safety issue. (R pp 161-166, 271). Hackney 

recommended “that that the structure remain closed and unoccupied until it can be 

evaluated by a structural engineer and temporary shoring installed.” (R p 166). 
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Hackney issued a report on 16 December 2013 concluding “[t]he moisture 

intrusion into the rear elevation exterior wall has likely resulted from a 

combination of construction deficiencies and window system failures.” (R p 163). 

Specifically, Hackney based his conclusion on the absence of engineered sealant 

joints, long-period moisture intrusion related to deficient window flashing or house 

wrap, and the absence of sealant beads which allowed water to travel between the 

glass panel and the exterior window frame. (R p 163).    

 Concerned about the safety of their home, the Buffas hired a civil engineer, 

Glen Walker, P.E. to further investigate the extent of the water damage. (R p 409). 

Walker agreed with Hackney that the windows allowed water to leak into the home 

and recommended extensive repair work, including the demolition and 

replacement of walls and flooring. (R pp 168-169, 412). 

 The Buffas then retained Michael J. Louis, P.E. of Simpson Gumpertz & 

Heger (“SGH”), a national consulting engineering firm with a focus on window 

and building envelope defects, to perform an in-depth forensic investigation and 

water testing (the “SGH report”). (R pp 170-191, 447-449). The SGH report 

included detailed observations of the Buffa home and water testing performed to 

determine the cause of the water intrusion. (R pp  170-177). SGH concluded that 

both installation and design defects caused the extensive damage to the Buffas’ 

home. (R pp 176-177). 
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SGH found the windows were defective in that they allowed water to 

penetrate the exterior glazing (glass) seal and enter into the window frame through 

the glazing pocket and mitered corners. (R p 176). After entering the glazing 

pocket, the water caused the surrounding wood sill and wood jamb to deteriorate. 

(R p 176). SGH concluded that the water leaks into the glazing pocket and the 

resultant deterioration would have occurred even with proper installation. (R p 

177).     

SGH found that the window installation caused water to infiltrate the 

exterior walls in two ways. First, water entered into the window frame through 

failed sealants, which did not properly accommodate movement between the 

window and the exterior trim. (R p 177). Second, once the water bypassed the trim, 

it continued to flow inside the home due to the failure to install corner seals across 

the nailing flanges. (R p 177). SGH described that, in one room, “the nailing flange 

was broken off and partially missing, providing no barrier to water penetration.” (R 

p 177). Louis discovered the broken nailing flange, stating: “[s]o we were looking 

from the inside to the right of the test window...So you could see the nailing flange, 

you could see the gap in the nailing flange, and then we saw daylight coming 

through the gap; so that was an installation defect.” (R p 476) (emphasis added).  

 Other parties also confirmed the substantial defects in the windows. Carlos 

Rivera, a Hardwood employee, took off some of the window trim and told the 
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Buffas he thought the windows were leaking. (R p 274). Representatives from 

Windsor visited the Buffa home on 27 December 2013, and discovered that water 

was evident underneath the glass. (R p 219). Following this discovery a Windsor 

employee filed a report on 28 December 2013, which stated that “[a]fter removing 

the drywall, considerable water damage was discovered.” (R p 111). The employee 

added “I feel this should be given the highest priority to prevent further damage 

and possible loss of life.” (R p 111). Then, on 11 January 2014, another 

representative from Windsor inspected the windows at the Buffa home and found 

water actively leaking under the corners of the glass. (R pp 218, 272, 553). Mr. 

Buffa specifically remembered a Windsor representative stating to him that the 

windows suffered from a glazing issue. (R p 272). Lastly, after looking at a picture 

of an installed window at the Buffas’ home, Wotell admitted the window 

installation was improper. (R p 358).  

IV. Extent of Damage 

The damage to the Buffas’ home is severe. Glen Walker’s 17 March 2015 

report detailed necessary repairs due to the damaged caused by water infiltration: 

demolition of the walls, floor framing, and deck; rebuilding the roof, supporting 

walls, and ridge beams; replacing damaged carpet and ducts; sanding and 

refinishing wood flooring; replace wood siding, trim, and windows; clean or 

replace the mold and mildew that accumulated in the duct work; and re-pulling all 
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damaged electrical lines. (R pp 168-169). The total estimated cost to repair the 

damage to the Buffa’s home is almost half a million dollars. (T vol II p 85, 92).     

STANDARD OF REVIEW 

 The “standard of review of an appeal from summary judgment is de novo; 

such judgment is appropriate only when the record shows that ‘there is no genuine 

issue as to any material fact and that any party is entitled to a judgment as a matter 

of law.’” In re Will of Jones, 362 N.C. 569, 573, 669 S.E.2d 572, 576 (2008) 

(quoting Forbis v. Neal, 361 N.C. 519, 524, 649 S.E.2d 382, 385 (2007)).  “An 

issue is genuine if it ‘may be maintained by substantial evidence.”  Bernick v. 

Jurden, 306 N.C. 435, 440, 293 S.E.2d 405, 409 (1982). The moving party has the 

burden of producing evidence sufficient to show that summary judgment is 

justified. See Sidney v. Allen, 114 N.C. App. 138, 143, 441 S.E.2d 561, 564 (1994), 

aff'd, 341 N.C. 190, 459 S.E.2d 237 (1995). On de novo review, this Court must 

"consider [the] matter anew and freely substitute [its] judgment for that of the 

lower tribunal." Craig ex rel. Craig v. New Hanover Cnty. Bd. of Educ., 363 N.C. 

334, 337, 678 S.E.2d 351, 354 (2009). 

ARGUMENT 

 There are three main issues before the Court. The first issue concerns 

Windsor’s assertion of the economic loss rule to bar the Buffas’ valid tort remedy 

in the absence of any contractual relationship between them. The second issue 
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concerns how Cygnature bookended its cover up of defective window installation 

with its subsequent use of the statute of repose to bar the Buffas’ claims. The third 

issue concerns the disconnect between Hardwood’s involvement in installing 

windows and its later-developed ”mere conduit” defense. The trial court erred by 

misapplying North Carolina law and weighing disputed factual issues in order to 

grant summary judgment to each of the defendants. The trial court’s rulings should 

be vacated, and the case should be remanded for trial.   

I. The Trial Court Erred When it Granted Summary Judgment to 

Windsor  
 

 The Buffas’ negligence claim against Windsor should not have been 

dismissed because the parties were not in contractual privity. It has long been the 

rule in North Carolina that “[o]rdinarily, a breach of contract does not give rise to a 

tort action by the promisee against the promisor.” North Carolina State Ports Auth. 

v. Lloyd A. Fry Roofing Co., 294 N.C. 73, 81, 240 S.E.2d 345, 350 (1978). This 

rule, known as the economic loss rule (“ELR”), was designed to prevent contract 

law from “drown[ing] in a sea of tort”  by safeguarding an agreement of both 

parties such that disputes arising out of the contract would be controlled by the 

terms of that contract. E. River S.S. Corp. v. Transamerican Delaval, 476 U.S. 858, 

866 (1986). The ELR metastasizes well beyond its purpose, however, when it is 

applied to bar tort remedies of parties: (1) who are not in privity with remote 
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manufacturers and (2) neither agreed, nor had an opportunity to agree, on how 

disputes involving the transaction should be resolved.   

a. The Theory Behind the ELR Protects Parties’ Chosen Allocation of 

Risks and Remedies 

 

 The rationale supporting the ELR “is that the sale of goods is accomplished 

by contract and the parties are free to include, or exclude, provisions as to the 

parties' respective rights and remedies, should the product prove to be defective.” 

Moore v. Coachmen Indus., 129 N.C. App. 389, 401-02, 499 S.E.2d 772, 780 

(1998).
1
 Allowing contracting parties to sue in tort “would permit the party to 

ignore and avoid the rights and remedies granted or imposed by the parties' 

contract.” Moore, 129 N.C. App. at 402, 499 S.E.2d at 780. Thus, the ELR 

encourages the parties to a contract “to allocate risks for economic loss themselves, 

because the promisee has the best opportunity to bargain for coverage of that risk 

or of faulty workmanship by the promisor.” Lord v. Customized Consulting 

Specialty, Inc., 182 N.C. App. 635, 639, 643 S.E.2d 28, 30 (2007). The focus of the 

                                                           
1
 North Carolina’s rationale for the ELR mirrors the Supreme Court’s rationale in 

East River: “Contract law, and the law of warranty in particular, is well suited to 

commercial controversies of the sort involved in this case because the parties 

may set the terms of their own agreements. The manufacturer can restrict its 

liability, within limits, by disclaiming warranties or limiting remedies. In 

exchange, the purchaser pays less for the product. Since a commercial situation 

generally does not involve large disparities in bargaining power, we see no 

reason to intrude into the parties' allocation of the risk. E. River, 476 U.S. at 872-

73 (internal citations omitted) (emphasis added). 
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ELR is, and must be, on whether the parties’ allocated their risks and remedies 

amongst each other by contract.  

b. The ELR Requires Privity of Contract 

 Privity has been a threshold requirement for application of the ELR since its 

inception. See Ports Authority, 294 N.C. at 82, 240 S.E.2d at 351 (“Dickerson 

contracted to construct buildings, including roofs thereon, in accordance with 

agreed plans and specifications. It is alleged that Dickerson did not so construct the 

roofs. If that be true, it is immaterial whether Dickerson's failure was due to its 

negligence”); Oates v. JAG, Inc., 314 N.C. 276, 333 S.E.2d 222 (1985) (allowing 

tort claims to proceed when the parties lacked privity); Lord, 182 N.C. App. at 643,  

643 S.E.2d at 33 (2007) (“Because there was no contract between the Lords and 

the 84 Lumber Defendants, we further find that the [ELR] does not apply.”). 

Privity is so central to the ELR that “where no contractual privity exists between 

parties, the rationale for barring recovery under the [ELR] is not advanced by 

barring a claim for negligence.” Hospira Inc. v. AlphaGary Corp., 194 N.C. App. 

695, 704-05, 671 S.E.2d 7, 14 (2009). Privity is the very core of the ELR. Without 

it, the ELR loses its entire purpose entirely. What agreement, what allocation of 

risks and remedies can be safeguarded when two parties have not contracted with 

each other?   
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 This Court’s decision in Lord is binding precedent
2
 and illuminates this 

point. In Lord, plaintiff-homeowners contracted with a general contractor, 

Customized Consulting, to construct a home. 182 N.C. App. at 638, 643 S.E.2d at 

30. Customized Consulting then contracted with a manufacturer (referred to as the 

84 Lumber Defendants), to provide trusses. Id., 643 S.E.2d at 30. After learning 

the trusses were defective, the Lords filed suit against Customized Consulting and 

84 Lumber. Id., 643 S.E.2d at 30. The trial court denied the truss manufacturer’s 

motion for directed verdict, finding that the ELR did not apply, and the truss 

manufacturer appealed after a $42,000 verdict to the plaintiff. Id., 643 S.E.2d at 30. 

This Court analyzed the relationships between the parties and found that “there 

was no contract between the Lords and the 84 Lumber Defendants; rather, the 84 

Lumber Defendants and Customized Consulting entered into a contract for the 

trusses in question.” Id. at 640, 643 S.E.2d at 31. This Court closely parsed the 

nature of the relationship between the homeowner, general contractor, and 

manufacturer, and determined the ELR could not bar the plaintiff’s tort claims 

because the homeowner and manufacturer were not in privity. Id.  

                                                           
2
 “Where a panel of the Court of Appeals has decided the same issue, albeit in a 

different case, a subsequent panel of the same court is bound by that precedent, 

unless it has been overturned by a higher court. In re Appeal from Civil Penalty 

Assessed for Violations of Sedimentation Pollution Control Act etc., 324 N.C. 373, 

384, 379 S.E.2d 30, 37 (1989). 
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 This Court also affirmed the centrality of the ELR’s privity requirement in 

Hospira Inc. v. AlphaGary Corp., 194 N.C. App. 695, 671 S.E.2d 7 (2009). In 

Hospira, the plaintiff entered into a contract with Moll Industries to manufacture a 

product that the plaintiff would incorporate into a medical device kit. Hospira, 194 

N.C. App. at 697, 671 S.E.2d at 10. As part of their contract, Moll was required to 

purchase material from AlphaGary. Id., 671 S.E.2d at 10. The product became 

severely discolored after significant use, which the plaintiff claimed was caused by 

the particular material that AlphaGary provided to Moll. Id. at 697-98, 671 S.E.2d 

at 10. The trial court dismissed the plaintiff’s negligence claim against AlphaGary 

under the auspices of the ELR. Id. at 698, 671 S.E.2d at 10. This Court reversed 

the dismissal, and held that “where no contractual privity exists between parties, 

the rationale for barring recovery under the [ELR] is not advanced by barring a 

claim for negligence.” Id. at 704-05, 671 S.E.2d at 14.  

 Like the plaintiffs in Lord and Hospira, the Buffas were never in privity 

with Windsor. Windsor agrees.
3
 Instead, Cygnature purchased the defective 

                                                           
3
 See R p 545:  

4 Q. And Hardwood is a separate entity from 

5  Windsor, correct? 

6 A. Oh, absolutely, yes. 

7 Q. Okay. So Windsor didn't sell its windows to 

8 Cygnature Construction, correct? 

9 A. No. 

10 Q. Okay. And Windsor didn't sell its windows to 

11 Mr. and Mrs. Buffa, correct? 
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windows from Hardwood, who in turn purchased them from Windsor. (R pp 273-

274). The Buffas were always two steps removed from a contractual relationship 

with Windsor. The lack of privity between the Buffas and Windsor is dispositive in 

an ELR analysis: if there is no privity, the ELR cannot operate to bar tort claims. 

See Lord, 182 N.C. App. at 643, 643 S.E.2d at 33 (finding the ELR does not apply 

when plaintiff did not enter into a contract with a subcontractor).  

 The basis Windsor relies on for applying the ELR rests upon its presentation 

of a unilateral Limited Express Warranty. (T vol II p 73). See Moore, 499 S.E.2d at 

790 (finding a warranty in a recreational vehicle sale sufficient to apply the ELR). 

The Buffas never received a limited warranty from Windsor, and Windsor never 

claims to have provided a warranty until the defects arose. (R pp 217-218, 546). In 

fact, Windsor took the position that their customers do not even need the warranty 

because “until there was an issue, [the consumer] wouldn’t even consider looking 

at the warranty...So at that time I would suspect that they would contact the 

distributor or the builder or whatever and say, Where’s my warranty. I don’t even 

know if the builder put it in a warranty packet.” (R p 546).  

Taking Windsor at its word, the end-users of its products never receive 

critical limitations of their rights and remedies. Instead, those restrictions are 

commonly, if not always, sprung on them after a defect arises. End-users, like the 

                                                                                                                                                                                           

12 A.  No. 
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Buffas, have no opportunity to negotiate with Windsor
4
 or otherwise consider the 

impact of the warranty limitations on their transaction. How can this constitute a 

mutual allocation of risks and remedies? Only at the time of purchase could the 

Buffas make a reasoned decision about whether the limitations imposed by the 

warranty are acceptable. By casually withholding the warranty document, Windsor 

deprived the Buffas of their only negotiating power in their transaction: to buy or 

not to buy. Windsor cannot use the ELR as a sword to cut out remedies when it 

was designed as a shield to protect agreed-upon expectations. See Lord, 182 N.C. 

App. at 639, 643 S.E.2d at 30 (finding that the ELR was meant to protect parties 

contractual expectations). Windsor’s devil-may-care attitude as to whether it shares 

these critical limitations with its purchasers shows just how unfair the application 

of the ELR is in this context. Far from an allocation, applying the ELR here 

amounts to an imposition of all risk and obliteration of any substantive remedies to 

homeowners. 

 Windsor has incorrectly analogized the Buffas’ situation to Moore, which is 

distinguishable. (T vol II p 77). In Moore, the plaintiffs purchased a recreational 

vehicle from Sportscoach, with an electrical power converter manufactured by 

MagneTek. Moore, 129 N.C. App. at 391. When the converter failed, the plaintiffs 

brought suit against the seller and MagneTek. Id. at 392. At the time of purchase, 

                                                           
4
 According to Windsor, “there is no negotiation on the warranty anyway.” (R p 

546) 
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plaintiffs received a limited warranty from Sportscoach, which the plaintiffs did 

not dispute receiving. Id. at 398. MagneTek, as a component supplier, was covered 

under the seller’s limited warranty, and thus the plaintiffs tort claims against 

MagneTek were barred by the ELR. Id. at 400-01.  

 This Court has already declined to apply Moore in the construction defect 

context. See Lord, 182 N.C. App. at 642-643, 643 S.E.2d at 33. In short, the 

construction of homes is fundamentally different than other consumer transactions 

like the purchase of a car. Id. In so ruling, this Court relied on the absence of action 

by the legislature eliminating the privity requirement for an action against 

manufacturers in the home construction context, as well as finding compelling “our 

Supreme Court’s adoption of the following language: … ‘the [ordinary purchaser 

of a home] makes the biggest and most important investment in his or her life 

...The purchaser can ill afford to suddenly find a latent defect in his or her home 

that completely destroys the family's budget and have no remedy for recourse.’” Id. 

quoting Oates, 314 N.C. at 279, 333 S.E.2d at 225-226. Simply put, this Court has 

soundly distinguished Moore in this context and it should be disregarded.  

c. Kelly And Its Progeny Should Not Be Adopted By This Court 

 Windsor has previously cited to and relied upon the non-binding federal 

court case Kelly v. Georgia-Pacific LLC, 671 F. Supp. 2d 785 (E.D.N.C. 2009), 

but this case provides unsteady support. In Kelly the court applied the ELR 
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“because Kelly...has a warranty remedy available to him,” despite the homeowner 

having no participation in the selection of the warranted product, nor the ability to 

review the warranty’s terms. Kelly, 671 F. Supp. 2d at 796.  

The Kelly decision effects a dangerous shift of the ELR’s fundamental 

requirement from privity to “the availability of a contractual remedy.” Id. at 794. 

Kelly cites cases for support that either involve parties who are in privity with each 

other or are distinguishable on other grounds. See Warfield v. Hicks, 91 N.C. App. 

1, 370 S.E.2d 689 (1988) (homeowners were in privity with contractors); Lord, 

182 N.C. App. at 643, 643 S.E.2d at 32 (ELR did not apply because no contractual 

relationship existed); Reece v. Homette Corp., 110 N.C. App. 462, 429 S.E.2d 768 

(1993) (purchasers in privity with mobile home manufacturer); Moore, 129 N.C. at 

401-02, 499 S.E.2d at 779-780 (vehicle owners in privity with seller; component 

part covered under seller’s warranty).      

 Kelly never attempts to reconcile its reshaping of the ELR with the ELR’s 

purpose. The rationale for the ELR—to “encourage[] contracting parties to allocate 

risks for economic loss themselves” rests on a mutual decision by contracting 

parties on what risks are acceptable. Lord, 182 N.C. App. at 639, 643 S.E.2d at 30. 

In Kelly, the court found the participation of a product’s end-user inapposite so 

long as a company allocated its own risks and remedies under a warranty. Kelly, 

671 F. Supp. 2d at 795 (“Although GP and Kelly did not enter a contract, the 
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warranty allocates risk between Kelly and GP”). This result is outrageous. By 

allowing a large, sophisticated manufacturer to bind an unsuspecting homeowner 

without her knowledge or consent, Kelly presents an interpretation of the ELR that 

is entirely unmoored from its rational beginnings and must be disregarded.  

  Further, Kelly is factually distinguishable because the Buffas never had an 

available contract remedy. The Kelly plaintiff pursued a warranty claim and only 

asserted his tort claims after the warranty claim was denied. Id. at 789. The Buffas, 

on the other hand, never pursued a warranty claim with Windsor because they 

never had a warranty with Windsor. Instead, the Buffas made demands on 

Cygnature, Hardwood, and Windsor to fix the damage caused to their home. (R pp 

271-273). Even Windsor never treated the Buffa’s demand as a warranty claim.
5
 

Thus the Buffas are not pursuing tort remedies because its contractual remedies 

have failed; instead, their tort claim is the only remedy available to them to repair 

the damage caused by Windsor’s defective windows.    

                                                           
5
 See R p 547: 

14 Q. Okay. So have you treated this claim, this  

15. lawsuit, Windsor’s interactions with the  

16. Buffas, as a claim submitted under the 

17. warranty? 

18 A.  No, it’s a claim—it’s a claim submitted to 

19 the carriers under a lawsuit and the warranty  

20 is a part of it, just like the install 

21 instructions, care and use guide, all that. 
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 Further, since Windsor claims its limited warranty was rendered void by 

Cygnature’s improper window installation, the Buffas never, under any 

circumstances, had a warranty remedy available to them, as even the Kelly 

analysis would require. Kelly, 671 F. Supp. 2d at 796 (applying the ELR “because 

Kelly...has a warranty remedy available to him”). According to Windsor’s 

warranty it “will be voided by any of the following conditions: Improper 

installation of the window...” (R p 253). Windsor asserts Cygnature improperly 

installed the Buffas’ windows. (R pp 519, 522, 524). The Buffas’ windows were, 

of course, installed when the Buffas took possession of them. (R pp 339, 113-129, 

135-148, 274). Assuming that Windsor’s windows were defective (as the trial court 

must (R pp 170-191, 447-449)), Windsor’s limited warranty was rendered void 

immediately upon Cygnature’s installation and before the Buffas had any legal 

right to submit a warranty claim to Windsor for repair or replacement. This 

eliminates the limited warranty from offering any contractual remedy to the Buffas 

and allows Windsor to evade liability for windows presumed to be defective. Thus, 

the ELR does not apply even under Kelly’s analysis since a contractual remedy was 

never available to the Buffas. Therefore, they must be allowed a tort remedy 

against Windsor for its defective windows.  
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d. Other property damage 

 Even if the ELR does apply, the Buffas alleged damage to property other 

than the windows. One of the exceptions to the ELR allows suits in tort if “[t]he 

injury, proximately caused by the promisor’s negligent, or willful, act or omission 

in the performance of his contract, was to property of the promisee other than the 

property which was the subject of the contract.” Ports Authority, 294 N.C. at 82, 

240 S.E.2d at 350. In determining whether this “other property” exception applies, 

it is imperative to look to the subject matter of the contract. See Vecellio & 

Grogan, Inc. v. Piedmont Drilling & Blasting, Inc., 183 N.C. App. 66, 71-72, 644 

S.E.2d 16, 72 (2007) (“The allegations in its complaint allege damage to property 

other than that which was the subject of the contract between the parties, that being 

one of the categories recognized in Port Authorities as a valid basis for a complaint 

in tort.”). If the damage alleged is to property other than that which was the subject 

of the contract, then a claim lies in tort for “other property” even if a tort claim for 

damages to the subject of the contract is barred by the ELR. See New Bern 

Riverfront Dev., LLC v. Weaver Cooke Constr., LLC (In re New Bern Riverfront 

Dev., LLC), 2011 Bankr. LEXIS 1996, *4-5 (Bankr. E.D.N.C. May 24, 2011) 

(finding damage to a swimming pool and parking deck constituted “other property” 

damage despite being to components of a condominium structure); Terry’s Floor 

Fashions, Inc. v. Georgia-Pacific Corp., 1998 U.S. Dist. LEXIS 15392, *12, 36 
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U.C.C. Rep. Serv. 2d (Callaghan) 680 (E.D.N.C. 1998) (finding that vinyl flooring 

was “property separate and distinct from the plywood underlayment that formed 

the basis of the contract between the parties”) 

 The subject matter of the contract Windsor alleges (its limited warranty) is 

windows. (R pp 252-253). Even if Windsor’s limited warranty applies, it cannot 

bar a tort claim for damage to other property in the Buffas home, namely: the 

walls, floor framing, deck, roof, ridge beams, carpet, duct work, wood flooring, 

wood siding, trim, and damaged electrical lines. (R pp 168-169). Therefore, the 

Buffas have a valid tort claim for their “other property” damaged by Windsor’s 

defective windows and the trial court erred when it failed to consider these 

damages.     

e. The ELR Does Not Apply to Unfair and Deceptive Trade Practices 

Claims 

 

 The North Carolina Unfair and Deceptive Trade Practices Act 

(“NCUDTPA”) supplies a statutory remedy to those who are injured by unfair or 

deceptive acts. N.C. Gen. Stat. § 75-1.1. “The purpose of [N.C. Gen. Stat. § 75-

1.1] is to provide a civil means to maintain ethical standards of dealings between 

persons engaged in business and the consuming public within this State and applies 

to dealings between buyers and sellers at all levels of commerce.” United Virginia 

Bank v. Air-Lift Assocs., 79 N.C. App. 315, 319-20, 339 S.E.2d 90, 93 (1986). 

Thus, while the ELR focuses on protecting the mutual allocation of risks and 
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remedies between parties, NCUDTPA seeks a different purpose of maintaining 

ethical business standards.  

 North Carolina courts allow consumers to recover under the NCUDTPA for 

purely economic loss and such claims are not barred by the ELR. See Comer v. 

Pers. Auto Sales, Inc., 368 F. Supp. 2d 478, 488 (M.D.N.C. 2005) (“[I]t is a 

violation of the [NC]UDTPA to falsely represent to a customer that a vehicle is in 

good mechanical and serviceable condition”); Marshall v. Miller, 302 N.C. 539, 

543, 276 S.E.2d 397, 400 (1981) (holding that NCUDTPA claims could go to the 

jury for pure economic loss despite the existence of a contract as “such legislation 

was needed because common law remedies had proven often ineffective”); Huff v. 

Autos Unlimited, 124 N.C. App. 410, 414, 477S.E.2d 86, 89  (1996) (holding that 

actual injury “clearly satisfied” for NCUDTPA purposes when plaintiff asserted no 

claims for personal injury, only loss of use of her vehicle and deception); Canady 

v. Mann, 107 N.C. App. 252, 261, 419 S.E.2d 597, 603 (1992) (holding that unfair 

and deceptive trade practice claim for economic losses could proceed where 

plaintiffs alleged that they were fraudulently induced to purchase a worthless piece 

of land); Forbes v. Par Ten Group, Inc., 99 N.C. App. 587, 595, 394 S.E.2d 643, 

648 (1990) (allowing certain claims for unfair and deceptive trade practices made 

by purchasers of lots and memberships in a resort golf course proceed against the 

realtor and property developer where the only damages sought were economic). 
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These cases have served the NCUDTPA’s legislative intent: to give consumers a 

cause of action against sellers for their deceit. 

 Therefore, the trial court erred by applying the ELR to bar the Buffa’s 

NCUDPTA claim and granting summary judgment to Windsor.  

f. There Are Material Disputes of Fact as to Plaintiffs’ NCUDTPA 

Claim 

 

 The elements of an NCUDTPA claim are (1) the defendant committed an 

unfair or deceptive act or practice, (2) the action in question was in or affecting 

commerce, and (3) the act proximately caused injury to the plaintiff. Gray v. N.C. 

Ins. Underwriting Ass'n, 352 N.C. 61, 68 (2000). “A UDTPA claim does not 

require proof of fraud, bad faith, or actual deception.” Geo Plastics v. Beacon Dev. 

Co., 434 Fed. Appx. 256, 261 (4th Cir. 2011) (quoting RD & J Props. v. Lauralea–

Dilton Enters., 165 N.C. App. 737, 746-747 (2004)). When the “basic 

allegations...are that the Defendant knew of the defective nature of the windows 

and yet continued to sell and distribute them to customers and retailers [then such] 

allegations state a plausible claim for unfair and deceptive trade practices.”  

DeBlaker v. MI Windows & Doors, Inc., No. 3:10CV427, 2011 U.S. Dist. LEXIS 

30884, at * 2 (W.D.N.C. Mar. 24, 2011).   

 Here, Windsor admitted to having similar water intrusion issues in other 

homes in its Rule 30(b)(6) deposition. (R pp 515-516). Plaintiffs alleged that 

Windsor designed and tested the defective windows that were installed in their 
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home. (R p 8). The evidence suggests that the windows have significant glazing 

leaks which allow water to infiltrate through the windows and into other property, 

including the framing and wall sheathing. (R pp 170-177, 426-427, 440, 466, 469, 

471, 481). This evidence is consistent with similar water intrusion issues involving 

Windsor’s windows. (R pp 515-516). Windsor acknowledged that other homes 

have experienced water damage as significant as the damage at the Buffas’ home. 

(R pp 515-516).  In each of these instances, the walls were damaged because of 

water intrusion. (R pp 515-516). As Windsor maintains records of all claims, 

Windsor knew or should have known that the windows were defective in design, 

were not fit for their ordinary and intended use, and failed to perform in 

accordance with the advertisements, marketing materials disseminated by Windsor 

and further failed to perform to the reasonable expectations of ordinary customers. 

(R p 8). Despite having knowledge of the defective windows, Windsor failed to 

give the Buffas adequate warning and notice regarding the defects once the Buffas’ 

windows exhibited the same leaking issues prevalent in other homes. (R p 15). 

Therefore, the trial court erred by granting summary judgment to Windsor.  

II. The Trial Court Erred When it Granted Summary Judgment to 

Cygnature, Wotell and Sovel 
 

 The trial court granted summary judgment to Cygnature on all Plaintiffs 

claims, holding that Plaintiffs were barred by the six year statute of repose by N.C. 

Gen. Stat. § 1-50(a)(5). (R p 99-100). By so holding, the trial court committed 
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reversible error for four reasons: a) Cygnature is equitably estopped from pleading 

the statute of repose; b) Cygnature had actual possession or control of Plaintiffs’ 

home; c) Cygnature committed willful or wanton negligence in constructing 

Plaintiffs’ home; and d) material issues of fact exist as to the date of substantial 

completion.   

a. Cygnature Is Equitably Estopped From Pleading The Statute of 

Repose as a Defense 

 

Equitable estoppel prevents parties from capitalizing on their own 

wrongdoing. “North Carolina courts ‘have recognized and applied the principle 

that a defendant may properly rely upon a statute of limitations as a defensive 

shield against ‘stale’ claims, but may be equitably estopped from using a statute of 

limitations as a sword, so as to unjustly benefit from his own conduct which 

induced a plaintiff to delay filing suit.’” White v. Consol. Planning, Inc., 166 N.C. 

App. 283, 305, 603 S.E.2d 147, 162(2004) (quoting Friedland v. Gales, 131 N.C. 

App. 802, 806, 509 S.E.2d 793, 796 (1998)). Equitable estoppel applies equally to 

statute of limitations and statute of repose defenses. Trillium Ridge Condo. Ass'n v. 

Trillium Links & Vill., LLC, 764 S.E.2d 203, 216 (N.C. Ct. App. 2014). 

Equitable estoppel is established by proving three elements: “(1) conduct on 

the part of the party sought to be estopped which amounts to a false representation 

or concealment of material facts; (2) the intention that such conduct will be acted 

on by the other party; and (3) knowledge, actual or constructive, of the real facts.” 
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Trillium, 764 S.E.2d at 216 (quoting White, 166 N.C. App. at 305, 603 S.E.2d at 

162). Additionally, the party seeking to equitably estop another party from using 

the statute of repose defense must prove that he had “(1) a lack of knowledge and 

the means of knowledge as to the real facts in question; and (2) relied upon the 

conduct of the party sought to be estopped to his prejudice.'” Trillium, 764 S.E.2d 

at 216 (quoting White, 166 N.C. App. at 305, 603 S.E.2d at 162). 

The Trillium case is binding precedent on all fours with the case at bar. In 

Trillium, the plaintiff sued a condominium developer and its general contractor 

after discovering extensive water damage caused by flashing defects around 

windows and doors. Trillium, 764 S.E.2d at 209. Plaintiff alleged that the 

developer placed building materials over its construction defects, which both 

concealed the defects and deprived the plaintiff of the opportunity to correct the 

defects. Id. at 217. Further, plaintiff alleged that the general contractor knew of 

these defects yet failed to communicate their existence to plaintiff, thereby 

delaying plaintiff’s action. Id. After reviewing these facts this Court found that the 

trial court erred by refusing to equitably estop the general contractor’s statute of 

repose argument. Id.   

As in Trillium, Cygnature installed building materials on top of the 

windows, which covered up the absence of sealants joints and corner seals for the 

nailing flanges, as well as a missing ten-inch piece of a nailing flange. (R pp 170-
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177). By concealing the nature and extent of the defective installation, Plaintiffs 

were delayed in discovering the resultant water damage. (R pp 170-177). 

Cygnature must have known about its defective installation: Wotell testified that 

Cygnature inspected the windows both during installation and afterwards to ensure 

that the windows are installed properly, (R pp 340-341), but a window was 

installed without a ten-inch portion of the nailing flange leaving a hole big enough 

to see daylight through it. (R p 173, 476). Cygnature must have known of the 

serious defect and covered it up with siding preventing the Buffas from 

discovering the damage until it was too late. As such, the trial court erred by 

granting summary judgment to Cygnature on its statute of repose defense.    

b. Cygnature Had Actual Possession or Control of the Buffa’s Home 

A contractor cannot avail itself of the statute of repose defense if it had 

actual possession or control at the time of injury. Section 1-50(a)(5) establishes a 

six-year statute of repose for construction claims. The Legislature, however, 

included an important limitation: subsection (d) states that the statute of repose 

“shall not be asserted as a defense by any person in actual possession or control, as 

owner, tenant or otherwise, of the improvement at the time the defective or unsafe 

condition constitutes the proximate cause of the injury or death for which it is 

proposed to bring an action, in the event such person in actual possession or 

control either knew, or ought reasonably to have known, of the defective or unsafe 
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condition.” N.C. Gen. Stat. § 1-50(a)(5)(d). A “defective or unsafe condition” is 

proximately after the defective installation, as “[t]he test of proximate cause is 

whether a person of ordinary prudence could have reasonably foreseen the actual 

results, or similar injurious results, from his negligent conduct.” Collingwood v. 

Gen. Elec. Real Estate Equities, Inc., 324 N.C. 63, 71, 376 S.E. 2d 425, 429 

(1989).  

The exclusion in § 1-50(a)(5)(d) is meant “to impose a continuing duty ‘to 

inspect and maintain’ on persons who, after having constructed an improvement, 

remain in possession of and control over that improvement. Trillium, 764 S.E.2d at 

218 (quoting Cage v. Colonial Bldg. Co., Inc. of Raleigh, 337 N.C. 682, 685, 448 

S.E.2d 115, 117 (1994)). The overarching goal is to “preserve these kinds of claims 

by exempting them from the limiting period.” Lamb v. Wedgewood S. Corp., 308 

N.C. 419, 432, 302 S.E.2d 868, 876 (1983). The continuing duty to inspect and 

maintain the property, then, necessarily runs from construction through the transfer 

of possession or control. 

Cygnature maintained exclusive possession of the Buffa home from the time 

the window were installed through 28 March 2008. (R pp 112, 213). Throughout 

construction, the Buffas were living in a different state. (R p 273). Cygnature was 

present at the Buffa home “making sure that every process of the build was done 

correctly.” (R p 337). Cygnature controlled who entered and exited the Buffa 
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home. (R p 257, 265). Because Cygnature remained in possession of the Buffas’ 

Home at the time the defective condition arose, it cannot rely on the statute of 

repose as a defense.  

c. The Buffas’ Home was Not Substantially Complete On The CO 

Date 

 

The six-year statute of repose begins to run “from the later of the specific 

last act or omission...or substantial completion of the improvement.” N.C. Gen. 

Stat. § 1-50(a)(5)(a). Subsection (c) defines substantial completion as “that degree 

of completion of a project, improvement or specified area or portion thereof (in 

accordance with the contract, as modified by any change orders agreed to by the 

parties) upon attainment of which the owner can use the same for the purpose for 

which it was intended.” N.C. Gen. Stat. § 1-50(a)(5)(c). Substantial completion is 

determined by the “intended purpose” of the improvement. Nolan v. Paramount 

Homes, Inc., 135 N.C. App. 73, 76, 518 S.E.2d 789, 791 (1999). While the 

issuance of a building’s certificate of occupancy can establish when the structure is 

substantially complete, see Boor v. Spectrum Homes, Inc., 196 N.C. App. 699, 705,  

675 S.E.2d 712, 716 (2009), N.C. Gen. Stat. § 1-50(a)(5) does not equate 

substantial completion with the issuance of a certificate of occupancy.
6
  

                                                           
6
 None of the cases which equate substantial completion with the CO date 

presented a factual dispute as to the ability to occupy the home. See Bryant v. Don 

Galloway Homes, Inc., 147 N.C. App. 655, 659 (2001) (“plaintiffs have offered no 

evidence that they were prevented from using the house as a residence”); Mitchell 
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There is a disputed issue of fact as to whether the Buffas’ home was 

substantially complete upon the issuance of the CO. Sovel executed a sworn 

affidavit in which he asserted that “[o]n the date of the CO, the house was not 

complete.” (R p at 112). Specifically, Sovel stated that the driveway and grading, 

windows, deck, porch, stairs, garage retaining wall, water proofing, final roofing, 

and fire places remained incomplete. (R p 112). Before signing the affidavit, Sovel 

reviewed its contents and even made a correction. (R p 387). He understood the 

affidavit was under oath. (R p 388). Sovel’s affidavit is corroborated by Mr. Buffa. 

(R pp 263-265). The Buffas could not use their home as it was intended with these 

portions incomplete. See R p 263 ((Mr. Buffa stating that in February 2007 “you 

couldn’t even walk in the house.”). Cygnature disputes this testimony by relying 

simply on the CO along with a second affidavit by Sovel and Wotell’s affidavit, 

both of which were executed after the suit was filed. (R pp 149-158). Simply put, 

the CO alone cannot resolve these genuine issues of disputed fact. In the face of 

conflicting evidence, including the CO, the matter must be submitted to the finder 

                                                                                                                                                                                           

v. Mitchell's Formal Wear, Inc., 168 N.C. App. 212, 217 (2005) (“Furthermore, 

neither plaintiff nor Mitchell's Formal Wear offered any evidence tending to show 

that, in January 1996, the bench was incapable of being used for its intended 

purpose.”); Glens of Ironduff Prop. Owners Ass'n v. Daly, 224 N.C. App. 217, 220 

(2012) (“Here, it is undisputed that the purpose of the road was to allow vehicular 

traffic to access lots in The Glens. The evidence is also uncontroverted that 

following the widening and grading of the road prior to March 2004, the road was 

adequate for and was used by vehicles traveling to construct houses on lots.”). 
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of fact not disposed of by the trial court on summary judgment. Thus, the trial 

court erred in doing so and should be reversed. 

III. The Trial Court Erred When it Granted Summary Judgment to 

Hardwood  
 

The trial court granted Hardwood’s motion for summary judgment on the 

Buffas’ negligence and implied warranty claims. This ruling conflicted with the 

trial court’s previous ruling and it overlooks Hardwood’s involvement in installing 

the windows at the Buffa home, thus constituting reversible error.  

First, the trial court erred by considering arguments it previously rejected. “It 

is well established ‘that no appeal lies from one Superior Court judge to 

another...that ordinarily one judge may not modify, overrule, or change the 

judgment of another Superior Court judge previously made in the same action.’” 

Cail v. Cerwin, 185 N.C. App. 176, 181, 648 S.E.2d 510, 514 (2007) (quoting 

Calloway v. Ford Motor Co., 281 N.C. 496, 501, 189 S.E.2d 484, 488 (1972)). 

Hardwood first moved for summary judgment on its “sealed container” defense, 

which Judge Ginn denied. (R pp 80-81). Then, Hardwood filed for summary 

judgment again, this time arguing before Judge Horne that “those windows arrived 

at the Hardwood company, the Hardwood Company delivered them, unopened, 

and that’s it.” (T vol 1 p 31). Hardwood’s arguments were definitively rejected by 

Judge Ginn, and it was error for Judge Horne to alter the prior judgment by 
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accepting what Judge Ginn rejected when Hardwood merely styled the same 

argument differently.   

Second, the trial court erred by finding that there were no factual disputes 

regarding the extent of Hardwood’s involvement in the window installation. 

Ordinarily, a company does not have a duty to ensure the safety of its product 

when it acts as a mere conduit for its product between the manufacturer and the 

ultimate user. See Sutton v. Major Prods. Co., 91 N.C. App. 610, 614, 372 S.E.2d 

897, 900 (1988). However, when “the seller assembles and installs the product 

thereby acting as more than a ‘mere conduit,’ the seller has the duty to exercise 

reasonable care in assembling and installing the product and in inspecting for latent 

defects.” Crews v. W.A. Brown & Son, Inc., 106 N.C. App. 324,  329-30, 416 

S.E.2d 924, 928 (1992).  

The parties contest the extent of Hardwood’s involvement in the installation 

of windows in the Buffa home. Mr. Buffa testified that a representative from 

Hardwood visited the Buffa home and took measurements of the window space, 

calculated wind ratings, and made adjustments to the windows’ hardware. (R p 

160). Carlos Rivera, Hardwood’s Field Service Director, admitted that he was 

present during the window installation. (R pp 160, 340). In fact, Carlos Rivera “did 

a lot of window repair or window replacement” for Hardwood. (R p 340).  These 

factual allegations, if properly viewed in Plaintiffs’ favor, reasonably suggest that 
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Hardwood was not a “‘mere conduit’ in the distribution chain” but instead was an 

active participant. Warzynski v. Empire Comfort Systems, Inc., 102 N.C. App. 222, 

226, 401 S.E.2d 801, 804 (1991). Hardwood’s self-serving affidavit, which stated 

that it did not participate in the window installation, only reinforces the existence 

of material factual issues. Thus, there are unresolved factual issues between the 

parties that make the trial court’s grant of summary judgment improper.  

CONCLUSION 

 For the reasons identified above, Appellants respectfully request that the 

Court reverse the Trial Court’s grant of summary judgment to Windsor, Cygnature, 

and Hardwood, and remand the case for trial.   

Respectfully submitted this 6 May 2016.  

      WHITFIELD BRYSON & MASON LLP 

 

      /s/ Matthew E. Lee    

      Daniel K. Bryson 

      N.C. Bar No.:  15781 

      Matthew E. Lee 

      N.C. Bar No.:  35405 

      900 W. Morgan Street 

      Raleigh, North Carolina 27603 

      Telephone: (919) 600-5000 

      Facsimile: (919) 600-5035 

 

Attorneys for Plaintiffs-Appellant 
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