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MEMORANDUM OF
DECISION AND ORDER

POTTER, District Judge.

*1  THIS MATTER is before the Court
on Plaintiff's motion to dismiss Defendants'
counterclaims and strike their demand for
punitive damages, filed April 12, 1994.
Defendants responded in a brief filed June 17,
1994. Plaintiff filed a reply brief on July 1,
1994.

DEFENDANTS' COUNTERCLAIMS

This action arises from a contractual
relationship between Dixie Yarns, Inc. (Dixie),
a manufacturer of rayon yarns, and Plantation
Knits, Inc. (Plantation), a converter of yarn
into fabric. Dixie is a Tennessee corporation
with a manufacturing plant, known as its Rex
Division, located in Gaston County, North
Carolina. Plantation is a Florida corporation

with various facilities located outside North
Carolina.

The counterclaim alleges that within this
contractual alliance, Dixie agreed to supply
Plantation with “air jet spun rayon” yarn
manufactured, sold and delivered from its
Gaston County, North Carolina plant which
Plantation would then transform into fabric
at its other facilities and sell to clothing
manufacturers. The yarn was received by
Plantation “free on board” from Dixie's
Gastonia, North Carolina manufacturing
facility.

In March of 1993, Plantation began to receive
complaints from its various manufacturing
facilities that holes were developing in the
fabric woven from Dixie's air jet spun rayon
yarn. Plantation informed Dixie of the defective
yarn and was assured they could be corrected.
Plantation received a new shipment of yarn
which “knitted up perfectly” and resulted in
new orders of Dixie's yarn.

However, more difficulties followed soon
thereafter with the attendant holes in the cloth
composed of the Dixie air jet spun rayon yarn.
Again, Plantation complained to Dixie and
was assured the problem could be remedied.
Still again, Plantation ordered more yarn from
Dixie. Throughout this series of mishaps,
Dixie assured Plantation that its yarn could
“make good fabric” for Plantation's purposes.
However, the problems persisted with some,
but not all, of the fabric knitted from the yarn.
Again, Dixie assured Plantation these problems
could be remedied and Plantation relied upon
those assurances.
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Plantation's president, Defendant Paul Acree,
began to receive word that the fabric produced
from the Dixie yarn remained defective when
it was either cut or sewn by Plantation's
customers. Plantation began to receive returned
fabric, was unable to fill orders, and began to
receive canceled orders from various apparel
manufacturers all of which resulted in damage
to Acree's professional reputation.

Acree later discovered that, in the opinion
of “industry experts,” the air jet spun yarn
Dixie provided Plantation was unsuitable and
not recommended for the circular knitting
process Plantation utilized. Yet, Dixie was
aware that Plantation would be using the air
spun yarn in the circular knitting process
and knew, or should have known, that the
yarn was not compatible with that mode of
fabric weaving. Nonetheless, Dixie persistently
counseled Acree that the defects in the yarn
could be corrected and the fabric made from the
yarn would produce a satisfactory product.

MOTION TO DISMISS STANDARD

*2  Rule 12 (b)(6) places the burden upon
the party seeking dismissal to demonstrate
the non-moving party has stated no facts in
its complaint which entitle it to relief. In
evaluating such a motion, the Court must
assume all well plead facts are true and draw all
reasonable inferences from those facts in favor
of the non-moving party. Miree v. DeKalb
County, 433 U.S. 25 (1977); Adams v. Bain,
697 F.2d 1213, 1216 (4th Cir.). Consequently,
“a complaint should not be dismissed for failure
to state a claim unless it appears beyond doubt
that the plaintiff can prove no set of facts in

support of his claim which would entitle him to
relief.” Conley v. Gibson, 355 U.S. 41, 45,46
(1957).

ANALYSIS

The Court has carefully considered the instant
motion to dismiss, Defendant's counterclaim,
the briefs, and the applicable law. Having
undertaken this review, the Court makes the
following conclusions of law.

1) The N.C.G.S. § 75-1.1
Unfair Competition Claim

According to N.C.G.S. § 75-1.1, “unfair
methods of competition in or affecting
commerce, and unfair or deceptive acts
or practices in or affecting commerce, are
declared unlawful” within North Carolina.
N.C.G.S. § 75-1.1(a). The sweeping scope
of this statute has been limited by later
decisional authority. It is now settled law that
§ 75-1.1 was intended to reach “to the limits
of section 1-75.4(4) of the North Carolina
long-arm statute.” The ‘In’ Porters, S.A. v.
Hanes Printables, Inc., 633 F.Supp. 494, 501
(M.D.N.C. 1987). The ‘In’ Porters Court
rightly recognized North Carolina's Unfair
Trade Practices Act has both constitutional
and statutory limits on its reach. Specifically,
when read in light of N.C.G.S. § 1-75.4(4)
(North Carolina's long arm statute) and the
substantive limits place upon state regulation of
interstate commerce by the commerce clause of
the United States Constitution, that court held
§ 75-1.1 is limited in scope to cases involving
a plaintiff who suffers “a substantial effect
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on [it's] in-state operations.” Id. at 502. This
holding imposes two requirements on an unfair
competition claim brought under § 75-1.1.

First, the claim must involve “an in-
state injurious effect on [plaintiff's] business
operations in North Carolina.” Id. at 501, 502.
Second, a § 75-1.1 claim must implicate an
effect that is “substantial... on a plaintiff's in-
state business....” Id. at 502.

The Court finds ‘In’ Porters is directly on point
and dispositive. In that case, the court was
faced with “a foreign plaintiff suing a resident
defendant over alleged foreign injuries having
a negligible effect, if any, on North Carolina
trade or commerce.” That is precisely the case
here. Id. at 501. The Court finds there are no
facts plead in the counterclaim from which to
infer any in-state injury to Plantation's business
within North Carolina; much less a substantial
one.

Defendants claim the manufacturing, sale, and
delivery of the goods is sufficient to find an
in-state injury to them. This is inadequate to
implicate § 75-1.1. It is not at all clear that
Defendants injury occurred when it received
the goods free on board in North Carolina.
Certainly, nothing about the manufacturing
and sale injured Defendants prior to Plaintiff's
delivery and Defendants' acceptance of the
yarn in any sensible meaning of the word
injury. Were that the case, every product
manufactured and sold, directly or indirectly,
in North Carolina to foreigners which later
turn out to be defective would create an unfair
competition cause of action whether or not the
injured party had ever directed its commercial
efforts toward, or even set foot in this state. All

that would need to be shown is the Defendant
made a product and sold it within the borders
of North Carolina. But that is plainly contrary
to the requirement the the plaintiff suffer an in-
state injury.

*3  Notwithstanding this, the mere receipt
of the goods did not injure Defendants. At
best, when Defendants received the yarn, they
incurred a latent or potential injury. The
injury occurred, assuming the truth of the
counterclaim, when the yarn proved defective
in Defendants' manufacturing process in states
other than North Carolina. That is, there is no
injury from a defective product until the defect
actually occurs somewhere in time and space.
Since § 75-1.1's reach is tied to § 1-75.4(4),
there must be some showing of “an injury to
person or property [that] occurs within North
Carolina ....” Id. at 501.

Finally, assuming Defendants suffered some
calculable metaphysical injury in North
Carolina, it remains true that an injury alone
within North Carolina is not enough. The
requirements of § 1-75.4(4) are conjunctive.
Not only must the injury occur within this state
but “at or about the time of the injury, the
defendants [must have been] either working
in North Carolina or had products in the
North Carolina commerce through the ordinary
course of business.” Id. at 501. There are
no facts within the counterclaim from which
the Court can determine Defendants have
manufactured or sold their products made
of Plaintiff's yarn within this State. It is
clear that the “scope of the act [is limited]
to cases involving a substantial effect on a
plaintiff's in-state business operation....” to
make the act compatible with the commerce
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clause. Id. at 502. Yet, here all Defendants'
business operations are localized within Florida
and states other than North Carolina. Thus,
since Defendants have no in-state business
operations, it follows that there has been no
effect on any of Defendants in-state business.
Therefore, the Court concludes Defendants §
75-1.1 claim must be dismissed for failure to
state a claim upon which relief can be granted.

2) The Negligent Misrepresentation Claim

In North Carolina, “The tort of negligent
misrepresentation occurs when a party
justifiably relies to his detriment on
information prepared without reasonable care
by one who owed the relying party a duty
of care.” Raritan River Steel Co. v. Cherry,
Bekaert & Holland, 367 S.E. 2d 609, 612 (N.C.
1988).

Plaintiff argues Defendants have failed to
state sufficient facts to support a finding of
negligence. The Court disagrees.

The counterclaim alleges sufficient facts from
which the Court can infer a relationship
sufficient to support a duty of care owed by
Dixie to Plantation. Plantation claims “Dixie's
agents assured Acree that they had a superior
process for the production of rayon yarn, that
Dixie was committed to this process, and
would be supporting and backing up Acree
throughout this endeavor....” Counterclaim,
p. 4 ¶ 6 (emphasis added). Additionally,
the counterclaim asserts Dixie's agents “were
aware that [Acree] was relying on their
expertise in the making of rayon yarn and in
their advice to him as to the quality of the fabric

that could be made from their yarn produced
in the air jet process....” Id. at ¶8. Clearly,
the counterclaim paints a picture where Dixie
assumed a duty as consultant in the process
of producing Plantation's product. When all
reasonable inferences are drawn in Plantation's
favor, these allegations adequately support a
finding that Dixie owed Plantation a duty of
care in dispensing its expert consultative advice
and that it breached that duty.

*4  The counterclaim unmistakably states the
air jet spun yarn was unsuitable for the
Defendants intended purposes, that Plaintiff
knew or should have known this, but
nonetheless negligently represented that this
yarn was suitable for Plantation's purposes.
The Court finds this is sufficient to satisfy the
requirement of a negligent misrepresentation.

Finally, the Court concludes the counterclaim
adequately alleges Plantation reasonably relied
upon Dixie's expertise. Given the comparative
proficiency of Acree and Dixie in the unique
process involved in this case, and the Court's
duty to draw all inferences in the non-
moving parties favor, the Court believes the
counterclaim states sufficient facts from which
it can be concluded Acree reasonably relied on
Dixie's agents' ostensibly negligent statements.

3) The Demand for Punitive Damages

According to North Carolina law, “the
complaint need no longer allege facts or
elements showing aggravating circumstances
which would justify an award of punitive
damages.” Huff v. Chrismon, 315 S.E.2d 711,
712 (N.C.App. 1984). Instead, the complaint
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need only contain, “allegations ... sufficient
to give defendant notice of the events or
transactions forming the basis of the claim for
punitive damages and to allow him to prepare
for trial.” Id. at 713.

The counterclaim details the facts supporting
Defendants' claim that Dixie negligently
misrepresented the suitability of its yarn for
Plantation's intended application. Moreover,
the counterclaim alleges this negligence
was “grossly negligent and willful ....”
Counterclaim, p.8 ¶26. That is sufficient under
the notice pleading standard of North Carolina's
law of punitive damages. Therefore, the Court
denies the motion to strike the demand for
punitive damages.

To conclude, the Court grants in part and
denies in part the Plaintiff's motion to
dismiss. As to Defendants' unfair competition
counterclaim, the Court grants the motion
to dismiss. However, the Court denies the
motion to dismiss directed at the negligent
misrepresentation counterclaim. The Court also
denies the motion to strike the demand for
punitive damages.

NOW, THEREFORE, IT IS ORDERED that
Plaintiff's motion to dismiss Defendants' §

75-1.1 unfair competition claim be, and hereby
is, GRANTED.

IT IS FURTHER ORDERED that Plaintiff's
motion to dismiss Defendants' negligent
misrepresentation claim be, and hereby is,
DENIED.

IT IS FURTHER ORDERED that Plaintiff's
motion to strike the demand for punitive
damages be, and hereby is, DENIED.

J U D G M E N T

THIS MATTER is before the Court on
Plaintiff's motion to dismiss for failure to state
a claim, filed April 12, 1994.

NOW THEREFORE, in accordance with the
Memorandum of Decision and Order filed
simultaneously with this Judgment, IT IS
ORDERED, ADJUDGED, AND DECREED:

1) That Defendants' § 75-1.1 unfair competition
claim be, and hereby is, DISMISSED with
prejudice.

*5  2) That each party shall bear its own costs.
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